

















the operation was not canceled but postponed, and the logistical decision to do so was made by
ICE operators, not the president.”*

Any records of or about DHS employees or their departments being instructed not
to talk to the press about the “challenge” on the Border at all and to avoid calling it
a crisis.

According to President Biden: “Our entire administration will always be honest and transparent
with the good news and the bad. We’ll level with you when we make a mistake. We’ll straight up
say what happened.”* In light of this statement, records discussing the restriction to CBP agents
and others to not talk about the border situation are particularly relevant.

According to NBC, the restriction on what the CBP may or may not say was passed down
verbally.?* Though some officials have spoken out anyway,? the restriction has had an effect:

Exclusive photos from inside a U.S. Customs and Border Protection temporary
overflow facility in Donna, Texas, reveal the crowded, makeshift conditions at the
border as the government’s longer-term child shelters and family detention
centers fillup . . ..

Because the Biden Administration has restricted media coverage at housing facilities, images
like these offer a rare window into conditions.?’

Records showing the number of migrants with COVID, including records showing
what number of COVID positive migrants have been released into the United States,
with a breakdown by those released without and with a court date, what is being
done to track these COVID positive migrants, the detention facilities who have
experienced an outbreak, and what steps are being taken to reduce the rate of
infection inside the detention facilities.

3 Reuters Staff, Fact Check: Decision to postpone Operation Talon was made by ICE and not Biden administration,
DHS says, REUTERS (Mar. 1, 2021), https://www.reuters.com/article/uk-factcheck-operation-talon/fact-check-
decision-to-postpone-operation-talon-was-made-by-ice-and-not-biden-administration-dhs-says-idUSKCN2AT3KS.
24 Joe Concha, There's a Five-alarm Crisis On the Border — and Team Biden Imposes a Media Blackout, THE HILL
(Mar. 21, 2021), https://thehill.com/opinion/immigration/544225-theres-a-five-alarm-crisis-on-the-border-and-team-
biden-imposes-a-media?rl=1#.YFib3V4Y Sys.twitter.

3 Julia Ainsley, Biden Administration Limits What Border Patrol Can Share with Media About Migrant Surge at
Border, NBC NEWS (Mar. 17, 2021), https://www.nbcnews.com/politics/immigration/biden-administration-limits-
what-border-patrol-can-share-media-about-n1261133.

26 Id.

27 Stef W. Kight, Scoop: Inside a Crowded Border Patrol Tent in Donna, Texas, AXI0s (Mar. 22, 2021),
https://www.axios.com/photos-overcrowded-border-patrol-migrant-tents-0525a96b-0dc8-473f-b59¢c-
38b0b3e52760.html.



According to reports:

Each of eight “pods™ in the so-called soft-sided facility has a 260-person occupancy, said
Rep. Henry Cuellar (D-Texas), who provided the photos to Axios to raise awareness
about the situation. But as of Sunday, he said, one pod held more than 400
unaccompanied male minors.?®

Approximately one hundred COVID positive migrants have been released into the United
States.?? The Midland, TX, holding facility has reportedly suffered a COVID outbreak among the
migrants.*

Records about any warning by CBP or DHS staff that overly rapid repeal of Trump
Administration policies could lead to a surge in unaccompanied minors

A news report states:

Senior Customs and Border Protection (CBP) officials briefed the Biden transition
team during the transition period on the potential risks of lifting former President
Donald Trump’s policies and said it could lead to a surge in unaccompanied
migrant minors, one current and two former Department of Homeland Security
(DHS) officials told the Post.

The president’s transition team understood the potential risks and acknowledged

multiple issues that could emerge as a result of repealing Trump-era policies,
DHS officials told the Post.?’

Records about CBP removing a press release about the arrest of two illegal aliens on
the FBI’s Terrorism Watch List and No-Fly List

According to a recent report by the Federalist:
U.S. Customs and Border Protection will not answer why a press release outlining

the arrest of two Yemeni illegal aliens who appeared on both the FBI’s Terrorism
Watch List and No-Fly List was removed from its website on Tuesday.

ard

2 Mark Moore, 108 lllegal Immigrants in Texas Who Tested Positive for COVID Reportedly Released, N.Y . POST
(Mar. 3, 2021), https://nypost.com/202 1/03/03/migrants-in-texas-who-tested-positive-for-COVID-reportedly-
released/.

30 Texas Gov. Abbott Reports COVID Outbreak, No “Usable Running Water” at Migrant Holding Facility, FOX
NEWS (Mar. 19, 2021), https://www.foxnews.com/politics/greg-abbott-texas-migrant-holding-facility-covid-
midland.

3! Kaylee Greenlee, Biden Team Ignored Warnings from Career Immigration Officials That Their Actions Could
Cause A Border Crisis, DAILY CALLER (Mar. 24, 2021), https://dailycaller.com/2021/03/24/joe-biden-donald-trump-
chad-wolf-customs-and-border-protection/.



In the now-archived announcement, CBP explained that agents apprehended two
men near Calexico, California, between the end of January and the end of March,
a period during which illegal border crossings soared to record-setting numbers.
The announcement detailing both incidents, including the discovery of a cellular
phone sim card in one of the migrant’s shoes, however, was quietly exchanged,
without explanation, with a link to a page denying access to members of the
public on Tuesday. Searches for the original release on the CBP website also did
not yield any recent results.*

In March, CBP told Newsweek that,

[e]ncounters with terrorists at U.S. borders are “very uncommon,” according to a
statement released Wednesday from U.S. Customs and Border Protection (CBP).

“Our border security efforts are layered and include multiple levels of rigorous
screening that allow us to detect and prevent people who post national security or
public safety risks from entering the United States,” CBP said in the statement
provided to Newsweek.*?

Indeed, when the ACLJ] attempts to access the CBP press release at
https://www.cbp.gov/newsroom/local-media-release/two-yemeni-men-arrested-border-patrol-
identified-fbi-s-terrorism-0, the message “Access Denied” appears.

Records Requested

For purposes of this Request, the term “record” is “any information™ that qualifies under 5 U.S.C.
§ 552(f), and includes, but is not limited to, the original or any full, complete and unedited copy
of any log, chart, list, memorandum, note, correspondence, writing of any kind, policy, procedure,
guideline, agenda, handout, report, transcript, set of minutes or notes, video, photo, audio
recordings, or other material. The term “record” also includes, but is not limited to, all relevant
information created, stored, received or delivered in any electronic or digital format, e.g.,
electronic mail, instant messaging or Facebook Messenger, iMessage, text messages or any other
means of communication, and any information generated, sent, received, reviewed, stored or
located on a government or private account or server, consistent with the holdings of Competitive
Enter. Inst. v. Office of Sci. & Tech. Policy, 827 F.3d 145 (D.C. Cir. 2016) (rejecting agency
argument that emails on private email account were not under agency control, and holding, “If a
department head can deprive the citizens of their right to know what his department is up to by the

32 Jordan Davidson, CBP Won't Say Why lts Press Release On Arrest Of Two Yemeni Terror-Watch lllegals Was
Serubbed, THE FEDERALIST (April 6, 2021), https://thefederalist.com/2021/04/06/cbp-wont-say-why-its-press-
release-on-arrest-of-two-yemeni-terror-watch-illegals-was-scrubbed/.

33 Nicole Fallert, Border Patrol Says Encounters With Terrorists at Borders Are Uncommon, Despite Claims,
NEWSWEEK (Mar. 17, 2021), https://www.newsweek.com/border-patrol-says-encounters-terrorists-borders-are-
uncommon-despite-claims-1576812.



simple expedient of maintaining his departmental emails on an account in another domain, that
purpose is hardly served.”).

For purposes of this Request, the term “briefing” includes, but is not limited to, any in-person
meeting, teleconference, electronic communication, or other means of gathering or communicating
by which information was conveyed to one or more person.

For purposes of this Request, the term “DHS official” includes, but is not limited to, any person
who is (1) employed by or on behalf of the U.S. Department of Homeland Security in any capacity;
(2) contracted for services by or on behalf of the U.S. Department of Homeland Security in any
capacity; or (3) appointed by the President of the United States to serve in any capacity at the U.S.
Department of Homeland Security; all without regard to the component or office in which that
person serves (e.g., CBP, ICE, USCIS, etc.). Further, it includes any alias or pseudonym name
or electronic communication account any such official might use.

For purposes of this Request, and unless otherwise indicated, the timeframe of records
requested herein is November 4, 2020, to the date this Request is processed.

Pursuant to FOIA, 5§ U.S.C. § 552 et seq., ACLJ hereby requests that the U.S. Department of
Homeland Security produce the following within twenty (20) business days:

1. Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, or any CBP, ICE,
or USCIS official, referencing or regarding in any way the subject matter of the Biden
Administration’s instruction, insistence or preference, that the present migrant surge at the
southern border is a “challenge” and not a “crisis,” or otherwise how to identify or describe
the border situation described in the Background section above, including but not limited to
any record located on backup tapes, archives, any other recovery, backup, storage or retrieval
system, DHS electronic mail or message accounts, non-DHS electronic mail or message accounts,
personal electronic mail or message accounts, DHS servers, non-DHS servers, and personal
servers, as well as any electronic mail or message carbon copied to agency account recipients, any
electronic mail or message carbon copied to non-agency account recipients, any electronic mail or
message forwarded to agency account recipients, any electronic mail or message forwarded to non-
agency account recipients, and attachments to any electronic mail or message.

2 Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, or any CBP, ICE,
or USCIS official, referencing or regarding in any way the subject matter of:
(1) what actions are being taken to protect unaccompanied minors and women from
trafficking and/or exploitation;
(2) what actions are being taken to stem and discourage the flow of migrants and
unaccompanied minors;

10



(3) what actions are being taken to protect Americans from crime, terror, drugs,

trafficking or border crossers who are on the terror watch list; and,

(4) records that show the actual numbers of migrants in custody, the actual number

of unaccompanied minors, the number of migrants released without a court date, the

migrants with a criminal record, the originating country of the migrants and the

number apprehended on the terror watch list;
including but not limited to any record located on backup tapes, archives, any other recovery,
backup, storage or retrieval system, DHS electronic mail or message accounts, non-DHS electronic
mail or message accounts, personal electronic mail or message accounts, DHS servers, non-DHS
servers, and personal servers, as well as any electronic mail or message carbon copied to agency
account recipients, any electronic mail or message carbon copied to non-agency account recipients,
any electronic mail or message forwarded to agency account recipients, any electronic mail or
message forwarded to non-agency account recipients, and attachments to any electronic mail or
message.

3. Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, or any CBP, ICE,
or USCIS official, referencing or regarding in any way the subject matter of DHS employees
or DHS components being instructed not to talk to the press about any border issue
addressed in the Background section above, including but not limited to any record located on
backup tapes, archives, any other recovery, backup, storage or retrieval system, DHS electronic
mail or message accounts, non-DHS electronic mail or message accounts, personal electronic mail
or message accounts, DHS servers, non-DHS servers, and personal servers, as well as any
electronic mail or message carbon copied to agency account recipients, any electronic mail or
message carbon copied to non-agency account recipients, any electronic mail or message
forwarded to agency account recipients, any electronic mail or message forwarded to non-agency
account recipients, and attachments to any electronic mail or message.

4. Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, or any CBP, ICE,
or USCIS official, referencing or regarding in any way the subject matter of the number of
migrants with COVID, including records showing what number of COVID positive migrants
have been released into the United States, with a breakdown by those released without and
with a court date, what is being done to track these COVID positive migrants, the detention
facilities who have experienced an outbreak, and what steps are being taken to reduce the
rate of infection inside the detention facilities. including but not limited to any record located
on backup tapes, archives, any other recovery, backup, storage or retrieval system, DHS electronic
mail or message accounts, non-DHS electronic mail or message accounts, personal electronic mail
or message accounts, DHS servers, non-DHS servers, and personal servers, as well as any
electronic mail or message carbon copied to agency account recipients, any electronic mail or
message carbon copied to non-agency account recipients, any electronic mail or message
forwarded to agency account recipients, any electronic mail or message forwarded to non-agency
account recipients, and attachments to any electronic mail or message.
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3. Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, and acting predecessor, or any CBP,
ICE, or USCIS official, referencing or regarding in any way the subject matter of any
warnings by CBP, ICE, USCIS or other DHS staff that an overly rapid repeal or reversal of
Trump Administration policies could lead to a surge in unaccompanied minors or migrants,
including but not limited to any record located on backup tapes, archives, any other recovery,
backup, storage or retrieval system, DHS electronic mail or message accounts, non-DHS electronic
mail or message accounts, personal electronic mail or message accounts, DHS servers, non-DHS
servers, and personal servers, as well as any electronic mail or message carbon copied to agency
account recipients, any electronic mail or message carbon copied to non-agency account recipients,
any electronic mail or message forwarded to agency account recipients, any electronic mail or
message forwarded to non-agency account recipients, and attachments to any electronic mail or
message.

6. Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, or any CBP, ICE,
or USCIS official, referencing or regarding in any way the subject matter of cancellation or
postponement of Operation Talon, including but not limited to any record located on backup
tapes, archives, any other recovery, backup, storage or retrieval system, DHS electronic mail or
message accounts, non-DHS electronic mail or message accounts, personal electronic mail or
message accounts, DHS servers, non-DHS servers, and personal servers, as well as any electronic
mail or message carbon copied to agency account recipients, any electronic mail or message carbon
copied to non-agency account recipients, any electronic mail or message forwarded to agency
account recipients, any electronic mail or message forwarded to non-agency account recipients,
and attachments to any electronic mail or message.

T Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, referencing or
regarding in any way the subject matter of CBP’s April 5, 2021, press release regarding the
arrest of two aliens on the FBI’s terror watch list and no-fly list, and the removal of that
press release, including but not limited to any record located on backup tapes, archives, any other
recovery, backup, storage or retrieval system, DHS electronic mail or message accounts, non-DHS
electronic mail or message accounts, personal electronic mail or message accounts, DHS servers,
non-DHS servers, and personal servers, as well as any electronic mail or message carbon copied
to agency account recipients, any electronic mail or message carbon copied to non-agency account
recipients, any electronic mail or message forwarded to agency account recipients, any electronic
mail or message forwarded to non-agency account recipients, and attachments to any electronic
mail or message.

8. Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by any CBP, ICE, or USCIS
official, referencing or regarding in any way the subject matter of CBP’s April 5, 2021, press
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release regarding the arrest of two aliens on the FBI’s terror watch list and no-fly list, and
the removal of that press release, including but not limited to any record located on backup tapes,
archives, any other recovery, backup, storage or retrieval system, DHS electronic mail or message
accounts, non-DHS electronic mail or message accounts, personal electronic mail or message
accounts, DHS servers, non-DHS servers, and personal servers, as well as any electronic mail or
message carbon copied to agency account recipients, any electronic mail or message carbon copied
to non-agency account recipients, any electronic mail or message forwarded to agency account
recipients, any electronic mail or message forwarded to non-agency account recipients, and
attachments to any electronic mail or message.

9, Any and all records, communications or briefings sent from, prepared by, sent to,
received by, reviewed by, or in any way communicated to or by, Secretary Alejandro
Mayorkas, his aides, staff, representative or agents, or acting predecessor, or any CBP, ICE,
or USCIS official, referencing or regarding in any way the subject matter of arrest or
detention of any person at the U.S. Border who is on any government terror-related or no-
fly watch list, including but not limited to any record located on backup tapes, archives, any other
recovery, backup, storage or retrieval system, DHS electronic mail or message accounts, non-DHS
electronic mail or message accounts, personal electronic mail or message accounts, DHS servers,
non-DHS servers, and personal servers, as well as any electronic mail or message carbon copied
to agency account recipients, any electronic mail or message carbon copied to non-agency account
recipients, any electronic mail or message forwarded to agency account recipients, any electronic
mail or message forwarded to non-agency account recipients, and attachments to any electronic
mail or message.

CONCLUSION

If this Request is denied in whole or in part, the ACLJ requests that. within the time requirements
imposed by FOIA, you support all denials by reference to specific FOIA exemptions and provide
any judicially required explanatory information, including but not limited to, a Vaughn Index.

Moreover, as explained in an accompanying memorandum, the ACLJ is entitled to expedited
processing of this Request as well as a waiver of all fees associated with it. The ACLJ reserves the
right to appeal a decision to withhold any information sought by this request and/or to deny the
separate application for expedited processing and waiver of fees.

Thank you for your prompt consideration of this Request. Please furnish all applicable records and
direct any responses 1o:

Jordan Sekulow, Executive Direcior
Benjamin P. Sisney, Senior Litigation Counsel
John A. Monaghan, Senior Litigation Counsel
American Center for Law and Justice




[ affirm that the foregoing request and attached documentation are true and correct to the best of
my knowledge and belief.

Respectfully submitted,

Jre Puy

Jordan Sekulow Benjamin P. Sisney
Executive Director Senior Litigation Counsel

%f/& A /7%7%‘/"

John A Monaghan
Senior Litigation Counsel
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