
May 27, 2014 

The Honorable Chuck Hagel 
Secretary of Defense 
Department of Defense 
1000 Defense Pentagon 
Washington, DC 20301-1000 

RE: NON-RELIGIOUS "CHAPLAINS" FOR THE MILITARY SERVICES: A BAD 
IDEA WHOLLY UNSUPPORTED BY THE FIRST AMENDMENT 

Dear Mr. Secretary: 

By way of introduction, the American Center for Law and Justice (ACLJ) is a non-profit 
organization dedicated to defending constitutional liberties secured by law. ACLJ attorneys have 
successfully argued numerous free speech and religious freedom cases before the Supreme Court 
of the United States. 1 

INTRODUCTION 

Recently, groups like the Military Association of Atheists and Freethinkers (MAAF) have been 
publicly advocating that the United States Armed Forces open the military chaplaincy to admit 
non-religious "chaplains." Specifically, MAAF has been trying to convince the United States 
Navy to accept the application of Jason Heap as the first humanist chaplain.2 Such requests are 
usually based on the argument that, because significant numbers of persons in uniform are not 
affiliated with a religious faith group, their beliefs are not represented in the chaplaincy. 
Although such an observation is undoubtedly true, it is wholly irrelevant regarding that group of 
officers (i.e., military chaplains) who serve in uniform to meet the religious needs of service 
members. Arguments by MAAF and similar organizations simply disregard the principal purpose 

1See, e.g., Pleasant Grove City v. Summum, 129 S. Ct. 1125 (2009) (unanimously holding that the Free Speech 
Clause does not require the government to accept other monuments merely because it has a Ten Commandments 
monument on its property); McConnell v. FEC, 540 U.S. 93 (2003) (unanimously holding that minors enjoy the 
protection of the First Amendment); Lamb's Chapel v. Ctr. Moriches Sch. Dist., 508 U.S. 384 (1993) (unanimously 
holding that denying a church access to public school premises to show a film series on parenting violated the First 
Amendment); Bd. of Educ. v. Mergens, 496 U.S. 226 (1990) (holding by an 8-1 vote that allowing a student Bible 
club to meet on a public school's campus did not violate the Establishment Clause); Bd of Airport Comm 'rs v. Jews 
for Jesus, 482 U.S. 569 (1987) (unanimously striking down a public airport's ban on First Amendment activities). 
2Chaplain Outreach, MILITARY ASSOCIATION OF ATHEISTS AND FREETHINKERS, http://militaryatheists.org/chaplain/. 



for having a military chaplaincy, to wit, to meet the First Amendment requirement for free 
exercise of religion. 3 

Further, unlike secular philosophies, religions have requirements, duties, and obligations to a 
specific Deity or other higher power that must be met by adherents of such religions, and such 
requirements, duties, and obligations often require the presence and/or assistance of a person 
specially trained in the rites, doctrines, and beliefs of the respective religion (i.e., a member of 
the clergy). Hence, it is a novel argument to assert, as MAAF does, that a non-religious 
philosophy is in fact protected by a Constitutional provision whose applicability is limited solely 
to religion. As the Supreme Court of the United States has aptly noted, "[t]here is no doubt that 
' [ o ]nly beliefs rooted in religion are protected by the Free Exercise Clause. "'4 The Court noted 
further that "[p]urely secular views do not suffice."5 Other federal courts agree that there is 

no dispute that the existence of the military chaplaincy is critical to fulfilling the 
free exercise rights of service men and women and their families, and that service 
members are forced to rely exclusively on chaplains when stationed in parts of the 
country in regions where clergy of their faith are not available, in countries 
overseas where religious freedom is not recognized or their religion not prevalent, 
and when deployed in conflicts. 6 

Moreover, because of the great number of religious faith groups in the United States (many of 
which are represented by the men and women in the Armed Forces), and because the total 
number of chaplains is limited by law, 7 it is already impossible to fully meet the religious free 
exercise needs of every man and woman of faith in uniform. Allowing "chaplains" for non
religious service members (whose secular beliefs are not protected by the Free Exercise Clause, 
the clause which permits the chaplaincy in the first place) would make it even more difficult for 
the Armed Forces to fulfill their Constitutional obligation to allow service members to freely 
exercise their religion. Allowing non-religious chaplains would reduce the number of religious 
chaplains in uniform, thereby increasing the difficulty of meeting legitimate religious needs of 
service members. 

Religion simply does not include non-religion as MAAF and others suggest-or might prefer. As 
such, there is no legal or logical requirement to allow non-religious persons (like Mr. Heap) 
access to a corps of officers whose principal justification for being is to carry out religious tasks 
in support of religious service members' desire to freely exercise their respective religions, as the 
Constitution of the United States guarantees. 

3See, e.g., Katcoffv. Marsh, 755 F.2d 223, 234 (2d Cir. 1985) ("[The Free Exercise] Clause ... obligates Congress, 
upon creating an Anny, to make religion available to soldiers."). 
4Frazee v. Ill. Dep't ofEmp't Sec., 489 U.S. 829, 833 (1989) (citing Thomas v. Review Bd. Oflnd. Emp't Sec. Div., 
450 U.S. 707, 713 (1981)). 
5Jd (citing United States v. Seeger, 380 U.S. 163 (1965)). 
6See, e.g., Rigdon v. Perry, 962 F. Supp. 150, 155 (D.D.C. 1997) (emphasis added). 
7Military Chaplains are officers. Congress limits the number active-duty officers. 10 U.S.C. § 523 (2012). 
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I. Constitutional Justifications for the Military Chaplaincy 

The First Amendment to the Constitution reads, in pertinent part, "Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof. "8 Members of 
the Armed Forces retain their right to freely exercise their religion, even as service members.9 

Consequently, each military branch is required by the Constitution to afford its members 
opportunities to exercise as they wish the religious faith of their choosing: 

It is readily apparent that [the Free Exercise] Clause, like the Establishment 
Clause, obligates Congress, upon creating an Army, to make religion available to 
soldiers who have been moved by the Army to areas of the world where religion 
of their own denominations is not available to them. Otherwise the effect of 
compulsory military service could be to violate their rights under both Religion 
Clauses of the First Amendment. 10 

In keeping with the religion clauses of the Constitution and the service members' right to free 
exercise of religion, the Armed Forces established the military chaplaincy. The primary 
justification for establishing the chaplaincy was to provide for the Free Exercise rights of service 
members and their families. Providing for the Free Exercise rights of service members requires 
chaplains to 

[p ]rovide[] the kinds of spiritual help that most Americans believed was the 
constitutional right of the soldier, sailor, [airman,] and Marine. Since the 
serviceman (and later the servicewoman) was not at home, he or she was unable 
to get the kinds of spiritual assistance needed. It was the military' s obligation to 
provide a clergyman .... 11 

In Katcoff v. Marsh, the United States Court of Appeals for the Second Circuit, in upholding the 
constitutionality of the Army chaplaincy, affirmed that "[t]he purpose and effect of the 
[chaplaincy] program is to make religion, religious education, counseling and religious facilities 
available to military personnel and their families under circumstances where the practice of 
religion would otherwise be denied as a practical matter to all or a substantial number."12 The 
Katcoff court also noted: 

8U.S. CONST. amend. I (emphasis added). 
9See DALE R. HERSPRlNG, SOLDIERS, COMMISSARS, AND CHAPLAlNS: CIVIL-MILITARY RELATIONS SINCE CROMWELL 
18 (2001) (hereinafter HERSPRING). 
1°Katcoff, 755 F.2d at 234 (emphasis added). In a unanimous opinion by the Supreme Court, Justice Ginsburg wrote 
that "[t]he 'exercise of religion' often involves not only belief and profession but the performance of ... physical 
acts [such as] assembling with others for a worship service .... " Cutter v. Wilkinson, 544 U.S. 709, 720 (2005) 
(citing Employment Div. v. Smith, 494 U.S. 872, 877 (1990)). The Court then noted "the Federal Government's 
accommodation of religious practice by members of the military," id. at 722, referring to statutory authorization for 
Army chaplains, and the Katcoff court's upholding the Army chaplaincy program. "In a military community, the 
Court observed, 'there is simply not the same [individual] autonomy as there is in the larger civilian community."' 
Id (quoting Goldman v. Weinberger, 475 U.S. 503, 507 (1986)). This unanimous Court decision strongly undergirds 
the Katcoff decision. 
llHERSPRING, supra note 9, at 18. 
12Katcoff, 755 F.2d at 237. 

3 



The problem of meeting the religious needs of [military] personnel is 
compounded by the mobile, deployable nature of our armed forces, who must be 
ready on extremely short notice to be transported from bases (whether or not in 
the United States) to distant parts of the world for combat duty in fulfillment of 
our nation's international defense commitments. Unless there were chaplains 
ready to move simultaneously with the troops and to tend to their spiritual needs 
as they face possible death, the soldiers would be left in the lurch, religiously 
speaking. In the opinion of top generals of the Army and those presently in the 
chaplaincy, unless chaplains were made available in such circumstances the 
motivation, morale and willingness of soldiers to face combat would suffer 
immeasurable harm and our national defense would be weakened accordingly. 

Many [members of the Armed Forces] also suffer serious stresses from other 
causes attributable largely to their military service, which can be alleviated by 
counseling and spiritual assistance from a leader of their respective faiths. Among 
these are tensions created by separation from their homes, loneliness when on 
duty in strange surroundings involving people whose language or customs they do 
not share, fear of facing combat or new assignments, financial hardships, 
personality conflicts, and drug, alcohol or family problems. The military member 
faced with any of these problems at home would usually be able to consult his 
spiritual adviser. The [military] seeks to furnish the same services through 
military chaplains. In doing so the [military] has proceeded on the premise that 
having uprooted the service members from their natural habitats it owes them a 
duty to satisfy their Free Exercise rights, especially since the failure to do so 
would diminish morale, thereby weakening our national defense. 

To meet the religious needs of our armed forces [military] chaplains and their 
assistants engage in a wide variety of services to military personnel and their 
families who wish to use them .... The chaplain's principal duties are to conduct 
religious services (including periodic worship, baptisms, marriages, funerals and 
the like), to furnish religious education to soldiers and their families, and to 
counsel soldiers with respect to a wide variety of personal problems .... In some 
areas the [military] also makes available religious retreats, in which soldiers 
voluntarily withdraw for a short period from the routine activities of daily living 
to another location for spiritual reflection and renewal. 13 

Both the Second Circuit and the Congress have noted that if a military chaplaincy were not 
provided, a soldier's religious rights would be violated. 14 

13 Id. at 228 (emphasis added). 
14See id at 234-35 (citing H.R. Rep. No. 171, 31st Cong., lst Sess. (1850)) ("Congress recognized as early as 1850 
that its failure to provide a chaplaincy would deprive soldiers of their Free Exercise rights."); Katcoff, 755 F.2d at 
234 ("Unless the Anny provided a chaplaincy it would deprive the soldier of his right under the Establishment 
Clause not to have religion inhibited and of his right under the Free Exercise Clause to practice his freely chosen 
religion."). 
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II. A Short History of the Military Chaplaincy 

Even before the American Revolution, religious chaplains provided spiritual guidance to 
organized militia defending their land from Indian attacks. 15 During our nation's fight for 
independence, "[b]oth Congress and the military commander-in-chief [George Washington] 
regularly provided for chaplains and the religious concerns of military units."16 "Washington 
regularly made provision for worship services for all troops under his command."17 Washington 
believed there should be a chaplain assigned as a staff officer to every regiment. 18 As part of the 
commander's staff, the chaplain was "to assist commanders in the accomplishment of their 
mission by providing advice on all matters dealing with religion, morals, and morale. 
Throughout the later years of the American Army, chaplains have continued to be assigned as 
staff members." 19 

In 1862, Congress formalized the process of choosing chaplains by requiring that chaplains "be 
ordained ministers in good standing with a recognized religious denomination."20 Thereafter, 
"[f]irst, and foremost, it was [the chaplain's] responsibility to organize and conduct religious 
services, to bury the dead, and to inform the next of kin of those who died."21 

The same year that Congress raised the standards for becoming a chaplain, it also removed the 
provision requiring that chaplains be Christians.22 Tolerance of denominational pluralism was 
stressed soon after the Civil War.23 Following the Civil War and continuing through the period 
between World War I and World War II, most of the changes concerning the chaplaincy centered 
on its formal structure within the military and the increasing number of duties required of 
chaplains. 24 One of the most noteworthy chan~es occurred in 1920 with the Capper Bill, which 
established the position of Chief of Chaplains. 2 

John Axton became the first Army Chief of Chaplains. During his tenure, it was settled that a 
chaplain's main focus would be on the spiritual (i.e., religious) needs of the command he served: 
"Chaplains will be employed on no duties other than those required of them by law, or pertaining 
to their profession as clergymen .... "26 

Despite occasional attempts by the military chain of command to distract chaplains with duties 
other than to provide religious opportunities and moral education, Congress and the military have 

15See HERSPRING, supra note 9, at 19. 
16lSRAEL DRAZIN & CECIL B. CURREY, FOR GOD AND COUNTRY: THE HISTORY OF THE CONSTITUTIONAL 
CHALLENGE TO THE ARMY CHAPLAINCY 9 (1995). 
17/d at 11. 
18/d at 15 (citing Fitzpatrick, Writings of Washington, XXVI, pp. 374-98). 
19/d 
20/d at 27. 
21/d 
22/d at 28. Of course, this broadening of the chaplain force did not reflect religious pluralism as we know it today, 
but it did allow for Jewish rabbis to serve as military chaplains for the first time. 
23HERSPRING, supra note 9, at 29. 
24/d at 30-36. 
25/d at 35. 
26/d. at 36. 
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stressed reEeatedly that the chaplaincy's purpose is to facilitate the free exercise rights of service 
members. 7 

III. Recognized Purpose of the Military Chaplaincy 

The Department of Defense (DoD) explicitly recognizes both the religious values held by many 
of our citizens as well as the military's role in accommodating the expression of such values. 

A basic principle of our nation is free exercise of religion. The [DoD] places a 
high value on the rights of members of the Armed Forces to observe the tenets of 
their respective religions. It is DoD policy that requests for accommodation of 
religious practices should be approved by commanders when accommodation will 
not have an adverse impact on military readiness, unit cohesion, standards, or 
discipline. 28 

In fact, DoD has reaffirmed the military' s role in providing for the religious needs of service 
members. According to DoD, commanders have a responsibility "to provide for the free exercise 
of religion in the context of military service as guaranteed by the Constitution."29 Further, 
chaplains serve to 

advise and assist commanders in the discharge of their responsibilities to provide 
for the free exercise of religion in the context of military service as guaranteed by 
the Constitution, to assist commanders in managing Religious Affairs ... and to 
serve as the principal advisors to commanders for all issues regarding the impact 
of religion on military operations. 30 

The United States Code authorizes chaplains to provide religious services in their respective 
Service. 31 The same provisions require commanders to supply facilities and transportation, as 
needed, to assist the chaplains in performing their duties.32 The Navy goes even farther, 
"earnestly recommend[ing] to all officers, seamen, and others in the naval service diligently to 
attend at every performance of the worship of Almighty God."33 The Navy also directs how such 
members are to comport themselves: "All persons in the Navy and in the Marine Coffs are 
enjoined to behave themselves in a reverent and becoming manner during divine service. "3 

27"There ... is no dispute that the existence of the military chaplaincy is critical to fulfilling the free exercise rights 
of service men and women and their families, and that service members are forced to rely exclusively on chaplains 
when stationed in parts of the country in regions where clergy of their faith are not available, in countries overseas 
where religious freedom is not recognized or their religion not prevalent, and when deployed in conflicts." Rigdon, 
962 F. Supp. at 155. 
28Dep't of Def. Directive No. 1300.17, Accommodation of Religious Practice Within the Military Services, § 3.1 
(Feb. 3, 1988). 
29Dep't of Def. Directive No. 1304.19, Appointment of Chaplains for the Military Departments,§ 4.1(June11, 
2004). 
3°Dep't of Def. Directive No. 1304.19 § 4.1 (emphases added). 
31 10 U.S.C. § 8547(a) (2012) (Air Force); 10 U.S.C. § 3547(a) (2012) (Army); 10 U.S.C. § 603l(a) (2012) (Navy & 
Marines). 
3210 U.S.C. § 8547(a) (Air Force); 10 U.S.C. § 3547(a) (Army); 10 U.S.C. § 603l(a) (Navy & Marines). 
33 10 u.s.c. § 603 l(b). 
34/d. at§ 603l(c). 
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The chaplaincy manuals for each military branch emphasize the crucial role that chaplains play 
in ensuring that service members are able to exercise their religious rights. In the Army manual, 
for example, chaplains are called to serve two essential roles: religious leader and advisor. 35 As a 
corps of religious leaders, the chaplaincy "executes its mission of ensuring the free exercise of 
religion for Soldiers."36 

In sum, military chaplains exist first and foremost to meet the religious needs of the men and 
women in uniform as required by the Free Exercise Clause of the First Amendment. Secular 
philosophies and beliefs are simply not protected by the Free Exercise Clause. 

IV. The Free Exercise Clause Protects Religious Exercise, Not Non-Religious 
Philosophies 

The Free Exercise clause concerns itself with religion-not secular philosophy.37 In discussing 
the Free Exercise Clause, federal courts have determined that "before a person's beliefs are 
entitled to First Amendment protection: (1) the beliefs must be sincerely held, and (2) the beliefs 
must be ... religious in nature."38 Further, "[i]f either of these requirements is not met ... there 
is simply no 'free exercise' to protect."39 Hence, the Supreme Court has limited the application 
of the Free Exercise Clause solely to "beliefs rooted in religion."40 Accordingly, "[p]urely 
secular views"41 are not protected by the Free Exercise Clause. Moreover, accommodating the 
needs of religious service members "need not 'come packaged with benefits to secular 
entities,"'42 which allowing non-religious "chaplains" would do. 

V. Humanist Values and Beliefs Are Not Protected By the Free Exercise Clause 

MAAF defines itself as an organization "by and for atheists, agnostics, humanists, freethinkers, 
skeptics, and other nontheists.'43 MAAF' s goal is to bring people together around common 
"nontheistic and naturalistic beliefs."44 MAAF is currently engaged in an effort to nominate a 
military chaplain candidate who can "authentically represent humanism."45 Yet, even MAAF 

35 Field Manual Religious Support, No. 1-05 ( 16-1) § 1-30, available athttp://armypubs.army.mil/doctrine/DR _pubs 
/dr_a/pdf/fml_05.pdf (last visited May 22, 2014). 
36/d. at§ 1-37. 
37See U.S. CONST. amend. I ("Congress shall make no law respecting an establishment ofreligion, or prohibiting the 
free exercise thereof." (emphasis added)). 
38See, e.g., Carpenter v. Wilkinson, 946 F. Supp. 522, 525 (N.D. Ohio 1996) (emphasis added) (citing United States 
v. Seeger, 380 U.S. 163, 185 (1965)). Although Carpenter dealt with religious claims by prisoners, the principle that 
beliefs must be religious to be protected by the Free Exercise Clause applies across the board. 
39ld at 525. 
4°Frazee, 489 U.S. at 833 (citation and internal quotation marks omitted). 
41 /d (citing United States v. Seeger, 380 U.S. 163 (1965)). 
42Cutter, 544 U.S. at 724 (citing Corp. of Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. 
Amos, 483 U.S. 327, 338 (1987)). 
43 About, MILITARY ASSOCIATION OF A THEISTS AND FREETHINKERS, http:/ /militaryatheists.org/about/. 
44/d 
45 Military Association of Atheists and Freethinkers, Humanist Chaplaincies, http://humanistchaplaincies.org/ 
military-association-of-atheists-and-freethinkers/. 
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recognizes that humanism is not a religion.46 MAAF itself defines humanism as "a progressive 
philosophy of life that, without theism and other supernatural beliefs, affirms our ability and 
responsibili1f to lead ethical lives of personal fulfillment that aspire to the greater good of 
humanity."4 Philosophy is not religion. Accordingly, because humanist beliefs are not "rooted in 
religion,"48 but rather, constitute a "purely secular"49 philosophy, humanist beliefs are not 
protected by the Free Exercise Clause of the First Amendment. Because humanist beliefs, as 
philosophy rather than religion, are not protected by the Free Exercise Clause, humanists cannot 
legitimately rely on the Free Exercise Clause as justification to request (or demand) accession by 
non-religious chaplains to the military chaplaincy, that body of officers which exists first and 
foremost ''to satisfy [the] Free Exercise rights"50 of service members. 

CONCLUSION 

Current efforts by MAAF and similar organizations to seek accession of non-religious chaplains 
into the military chaplaincy fail to accord with the underlying purpose for creating the military 
chaplaincy-to wit, to meet the religious free exercise rights guaranteed to service members and 
their families by the Constitution of the United States. The Supreme Court has been clear: the 
Free Exercise Clause solely applies to and protects "'beliefs rooted in religion."'51 Secular, 
humanist beliefs, as defined by the very persons who hold such beliefs, do not constitute "beliefs 
rooted in religion. "52 As such, secular humanists (and others espousing non-religious beliefs) are 
wholly disqualified from becoming chaplains in the very corps of officers whose goal, first and 
foremost, is to meet the religious free exercise needs of the men and women in uniform. 
Furthermore, were one to seriously consider allowing such "chaplains," one would, in fact, 
adversely affect the Government's ability to provide adequate religious support to persons in 
uniform by actually reducing the number of religious chaplains, since, for each non-religious 
chaplain selected to serve, one religious chaplain would have to exit the service in order to 
maintain the overall number of chaplains permitted by law. Accordingly, demands for non
religious "chaplains" must be rejected. 

46MAAF provides this short explanation of humanism on its website: "A humanist makes meaning in life by viewing 
the world through the lens of scientific naturalism, [and] acting according to human-based, rational ethics." 
Chaplain Outreach, MILITARY ASSOCIATION OF ATHEISTS AND FREETHINKERS, http://militaryatheists.org/chaplain/ 
(emphasis added). Furthermore, MAAF recognizes a distinction between "humanist" chaplains and "religious" 
chaplains. Military Association of Atheists and Freethinkers, Humanist Chaplaincies, http://humanistchaplaincies. 
org/military-association-of-atheists-and-freethinkers/ ("Humanist chaplaincies serve the same roles as their religious 
counterparts." (emphasis added)). 
47About Humanism, AMERICAN HUMANIST ASSOCIATION, http://americanhumanist.org/Who_ We_Are/About_ 
Humanism (emphasis added}. MAAF "coordinates with the Humanist Society to provide a ... 'church' endorsement 
for military chaplains." Military Association of Atheists and Freethinkers, HUMANIST CHAPLAINCIES, http:// 
humanistchaplaincies.org/military-association-of-atheists-and-freethinkers/. Because MAAF looks to the Humanist 
Society as its endorsing agency, chaplains proffered by the MAAF must also look to the Humanist Society to inform 
their beliefs Gust as a Southern Baptist chaplain looks to the Southern Baptist Convention, as an endorsing agency, 
to inform and describe the tenets of the Southern Baptist faith}, therefore any humanist chaplain proffered by MAAF 
must subscribe to the Humanist Society's definition of humanism. 
48Frazee, 489 U.S. at 833 (citation and internal quotation marks omitted). 
49/d. 
5° Katcoff, 755 F.2d at 228. 
51 Frazee, 489 U.S. at 833 (citation and internal quotation marks omitted). 
52/d. 
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Thank you for your kind consideration of this letter. 

Sincerely yours, 

Alan Sekulow 
Chief Counsel 

Robert W. Ash 
Senior Counsel 
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