//;_;7';;\\
ACLJ

American Center
for Law & Justice

Dear Concerned Citizens:

The purpose of this letter is to update you regeydiee speech rights on public school
campuses, particularly the right to engage in ialig expression &ee You at the Potvents.

See You at the Pole™ is a student-led, studen&ied movement of prayer that
revolves around students praying together on thgtioNVednesday of September,
usually before school and usually at the schoddigdole. It involves students in
elementary schools, middle/junior high schools, hhigchools, and colleges/
universities all over the world. Adults often pray support of the students on
campus by gathering nearby, at their places of workorship, or at city halls.

The American Center for Law & Justice (*ACLJ") isnat-for-profit public interest law
and educational group. Our organization existsdiacate the public and the government about
the right to freedom of speech, particularly in tbentext of the expression of religious
sentiments. ACLJ attorneys have argued and sudmnittiefs before the Supreme Court of the
United States in a number of significant caseshia area, includingMcConnell v. FEC 540
U.S. 93 (2003)Lamb’s Chapel v. Center Moriches Sch. Dis08 U.S. 384 (1993Board of
Educ. of the Westside Cmty. Schs. v. Mergé@é U.S. 226 (1990); anBoard of Airport
Comm’rs v. Jews for Jesud82 U.S. 569 (1987). This letter will answer dims that are
commonly asked regarding student, teacher, andnpaaticipation inSee You at the Pole
events.

l. Student Participation.

The Supreme Court has consistently upheld thegighstudents to express themselves
on public school campuses, even within group cdsatsinilar toSee You at the Poldn 1969,
the Supreme Court held Finker v. Des Moines Indep. Comty. Sch. Biiat students have the
right to speak and express themselves on carhplise Court later held iMergensthat Bible
clubs and prayer groups can meet on public secgrsthiool campuses. The CourtMergens
interpreted the Equal Access Adb insure that high school students were not ufisoated
against in public schools because of their religibaliefs. The Court held that public secondary

! See You at the PQIEAQ: “What is See You at the Pole?,” at http://www.syam/info/fag/index.html (last
visited August 28, 2007).

2393 U.S. 503 (1969).
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schools that receive federal funding must allowl®&iblubs to meet on campus during non-
instructional time to the same extent that nonicutar clubs are permitted to meet on campus.
The Equal Access Act should extend to student prgyeups as well as Bible clubs that
organizeSee You at the Pole similar events. As Justice O’Connor explainedting for the
Court inMergens “if a State refused to let religious groups useilities open to others, then it
would demonstrate not neutrality but hostility todiaeligion.”

Almost all public secondary schools in the Unitedt&s receive federal funding. Thus, if
such public schools permit non-curricular clubshsas Interact, Zonta, 4-H, Chess Club, and
other service-type clubs to meet and hold eventsammpus, those schools must also peSe#g
You at the Polevents to the same extent. In sum, student Blokes and prayer groups must be
given equal access.

A. Students May Participate in See You at the Pole Even if the Event is Not
Sponsored by An Officially Recognized Club.

As the Supreme Court made clearTimker, students have substantial rights under the
First Amendment. So long as student conduct doe$materially or substantially interfere with
school discipline,” a student may gather with other students on carfgruprayer even if no
Bible Club has been officially recognized.

Student prayer is a protected form of speechdhanot be banned by school officials,
including prayer aBee You at the Pokevents. A school official who refuses to allowdsnts
the right to pray on their campus is engaging imsoeship in violation of the First Amendment.
Additionally, a public school that receives feddtalding must certify “that it has no policy that
prevents, or otherwise denies participation in targnally protected prayer in public schools
as set forth in [the U.S. Department of Educati@tr8tary’sGuidance on Constitutionally
Protected Prayer in Public Elementary and Second®uafiools”® A school that receives federal
funding, yet fails to make such a certificationnoakes the certification in bad faith, could lose
its federal funding “until the recipient [schoofmes into compliance’”

The Guidancepromulgated by Secretary of Education Rod Paigd-@oruary 7, 2003
specifically addressed events suclsas You at the Pole

®> Non-curricular clubs include those clubs not part aicectly related to a particular clasSee Mergenst96 U.S.
at 239-40.

®496 U.S. at 248.

7393 U.S. at 504 (quotingurnside v. Byars363 F/2d 744, 749 (1966)).

8 U.S. Dept. of EducGuidance on Constitutionally Protected Prayer in Public Eatary and Secondary Schools
68 F.R. 9646 (Feb. 28, 2003) (hereinafter, “Guidan@/3jlable at
http://www.ed.gov/policy/gen/guid/religionandschoolsigr_ guidance.html (last visited August 28, 2007).

°1d. (citing Section 9524 of the Elementary and Secondary Edu@f 1965 as amended by the No Child Left
Behind Act of 2001).
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Organized Prayer Groups and Activities

Students may organize prayer groups, religioussglabd “see you at the pole”
gatherings before school to the same extent thdests are permitted to organize
other non-curricular student activities groups. IBgeoups must be given the
same access to school facilities for assembling gs/en to other non-curricular
groups, without discrimination because of the relig content of their
expression. School authorities possess substahsaletion concerning whether
to permit the use of school media for student adieg or announcements
regarding non-curricular activities. However, whetadent groups that meet for
nonreligious activities are permitted to advertisennounce their meetings—for
example, by advertising in a student newspaper,imga@nnouncements on a
student activities bulletin board or public addressstem, or handing out
leaflets—school authorities may not discriminateiagt groups who meet to
pray. School authorities may disclaim sponsorshipan-curricular groups and
events, provided they administer such disclaimers manner that neither favors
nor disfavors groups that meet to engage in prayegligious speect.

As the Eleventh Circuit Court of Appeals explaimedhandler v. Siegelman

[s]o long as the prayer is genuinely student-itetila and not the product of any
school policy which actively or surreptitiously encages it, the speech is private
and it is protected: Permitting students to spedigiously signifies neither state

approval nor disapproval of that speech. The speenbt the State’s—either by

attribution or by adoption. The permission sigrafieo more than that the State
acknowledges its constitutional duty to toleratéigreus expression. Only in this

way is true neutrality achievéd.

B. Students May Share Their Faith At See You at the Pole Events.

Public school students may share their faith onr tbe@mpus. InMergens the Court
reinforced students’ rights to evangelize on schggounds. The Court’s decisions Mergens
andTinkerfully protect students’ rights to share theirfiaitSchool officials do not have the right
to control or censor student speech solely becthesegarticular speech is religious in nature.
Students also have the right to pass out pamphledstracts about Christ to their peers on
campus? So long as students do not disrupt school disgplschool officials must allow
students to be student evangelt§tsMergensrepresents a great victory for Christian high
schools students in America because the Courttegjgbe argument that allowing students to
meet on campus and to act as student evangelistisl wmlate the Establishment Clause of the
First Amendment.

191d. at 9647.

1 Chandler v. Siegelma230 F.3d 1313, 1316-1317 (11th Cir. 2000).

125ee Murdock v. PennsylvanB19 U.S. 105, 108-09 (1942) (“[DJistribution afligious tracts is an age-old form
of missionary evangelism . . . . This form of religi@asivity occupies the same high estate under the First
Amendment as do worship in the churches and preaching fi@puipits.”)

13 Mergens496 U.S. 249-50.
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C. Students May Bring Their Bibles and Wear Religious Clothing at See You at
the Pole Events.

Students may bring their Bibles and even wear @ang-shirts aiSee You at the Pole
No law or school board policy may prohibit a stud&om bringing a Bible on campus; the
student is only bound by an obligation not to “mialiey or substantially interfere” with school
discipline’* A school cannot force a student to remove a imlg t-shirt unless the clothing
violates a school dress code or unless the sclamosicow that the language or graphics on the t-
shirt somehow “materially or substantially integémwith school discipline. Even in the rare
case when a school can make a showing of materiglubstantial interference, the student
should be able to wear a different shirt proclagnanreligious message that does not raise the
same concerns about school disciplinddergens clarifies that student speech cannot be
discriminated against on campus because of itssagnand religious t-shirts and Bibles are a
form of free speech protected by the First Amendmen

D. Permissible Regulationsfor Prayer Events.

While school officials may not prohibit student®rfr engaging in protected religious
expression unless it causes a material or substagruption of school order, they may impose
reasonable regulations that govern the time, plaod, manner of student activiti€s. Such
regulations cannot target the religious conterthefstudent activity. In addition, any restriction
must be narrowly tailored to serve a significanveyoment interest; it must also leave open
other alternative forms of communication. Studemtsy participate in events with religious
content that take place before or after schooh s1sSee You at the Potmtherings, on the same
terms as they may participate in other non-cumaculactivities on school premises. School
officials may neither discourage nor encourageig@pdtion at such an event. On-campus
distribution of materials may be reasonably limitgdtime and location.

. Teacher or Administrator Participation.

As a general principle, teachers retain their Fstendment rights in public schools.
The Supreme Court has held that “teachers [do sta#fl their constitutional rights . . . at the
school house gaté® However, public schools have broad authority téegaard against
Establishment Clause violations. Generally spagki@achers represent the school when in the
classroom or at school-sponsored events and, terefhould take care to avoid Establishment
Clause violations’ Supreme Court precedent interpreting the Estatbiisit Clause prohibits a
state entity like a public school from endorsing§igien or coercing students to participate in
religion® Distilling multiple court decisions, the U.S. Depaent of Education’sGuidance
mentioned above, addresses the position that tesasahd administrators should take:

14393 U.S. at 504.

1 See, e.g., Chandler v. Siegelmaf0 F.3d at 1317 (government “may neither prohibit geslyistudent-initiated
religious speech, nor apply restrictions on the time, pkug manner of that speech which exceed those placed on
students’ secular speech”)

8393 U.S. at 506.

7 See, e.g., Peloza v. Capistrano Unified Sch. [83tF.3d 517, 522 (9Cir. 1994):Marchi v. Board of Coop.

Educ. Svcs. of Albany, Schoharie, Schenectady, and Sa@tagdies 173 F.3d 469, 476 (2d Cir. 1999).

18 See Lee v. WeismaB05 U.S. 577 (1992).
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When acting in their official capacities as repreagves of the state, teachers,
school administrators, and other school employees @ohibited by the
Establishment Clause from encouraging or discontpgrayer, and from actively
participating in such activity with students. Teahmay, however, take part in
religious activities where the overall context makeear that they are not
participating in their official capacities. Beforgchool or during lunch, for
example, teachers may meet with other teacherpréyrer or Bible study to the
same extent that they may engage in other convamsat nonreligious activities.
Similarly, teachers may participate in their peedocapacities in privately
sponsored baccalaureate ceremoties.

Thus, public school teachers, when in communicatrah their students in their official
capacity, should take care to avoid religiouslyrcive situations. Teachers in their capacity as
school officials may not actively participate in lead a student religious meeting. However,
teachers and administrators may also violate thablishment Clause by discouraging activity
because of its religious content, or by solicitorgencouraging anti-religious activity.

To determine if a teacher has a right to attereh&s/such aSee You at the Pglseveral
factors, including the time of day and manner atipgoation, must be taken into consideration.
If the event occurs during “non-contract time,”dlears should be able to participate in the event
without violating the Establishment Clause so lasghey make it clear that they are present in
their roles as citizens rather than in their officapacities. This may necessitate that teachers
wishing to attend the event take affirmative stépgprevent any confusion among students
concerning their participation.

[I1.  Parent or Other Adult Participation.

Parents and other adults should be allowed togiyzaite inSee You at the Polvents to
the same extent that adults may attend on-campergstheld by other student groups. Parents
and other adults should be sure to comply withsitteol’s policies regarding visitors. Schools
are usually granted broad discretion to develo qaticies, so long as they do not discriminate
on the basis of religion. For example, schooloidfs often require that non-student visitors
check in when they enter campus for student sgfetgoses. Even thouddee You at the Pole
is usually held before school hours and is usuadlg outside the school building, parents should
still follow school visitor policies. School offals have a legitimate interest in regulating a
visitor's presence on campus at any given timeusTllue to the early hour 8ee You at the
Pole parents may need to notify school officials &ittplanned participation ahead of time.

In sum, we hope that this informational letter lu¢awified students’, teachers’, and parents’
ability to participate irSee You at the Poents on public school campuses.

Sincerely,
THE AMERICAN CENTER
FOR LAW & JUSTICE

9U.S. Dept. Edugsupran.8, at 9647.
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