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STATEMENT OF ISSUES
Whether the Condtitutiona Vaidity of Judge William Pryor's Recess
Appointment Is a Justiciable Issue?
Whether this Court Should Reject Senator Kennedy’ sObjectionstotheValidity

of Judge William Pryor’s Recess Appointment?



INTEREST OF AMICI

Edwin Meese |1l served under President Ronald Reagan as the seventy-fifth
Attorney General of the United States. As such, he was the principal lega advisor to
the President under the Constitution and laws of the United States. The position taken
by Senator Kennedy as amicus in this case runs contrary to the consistent advice of
the United States Department of Justice and would, if accepted by the courts,
serioudy hamper the ability of the President to addressjudicia vacancy crises. That,
inturn, would jeopardize the ability of our Nation’ sjudiciary to provide prompt justice
to al parties.

The American Center for Law and Justiceisa public interest law firm that opposes
the current obstructive filibuster of judicia nominees undertaken by a minority of
Senators, including Senator Edward Kennedy. The ACLJ supports the President’s
use of the recess gppointment power as a means of dealing with the interminable
Senate logjam which these obstructive filibusters have created.

SUMMARY OF ARGUMENT

This Court should reject Senator Kennedy’s attack on the validity of President
Bush’ s recess appointment of Judge William Pryor to the Eleventh Circuit. Settled
constitutional principles, historic practice, and uniform case law al demondtrate that
this recess appointment fell within the scope of the President’s proper constitutional
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authority.

In addition, the validity of Judge Pryor’s recess appointment is not a justiciable
issue. The Senate is fully capable of responding, in a variety of ways, to any
Presidential abuse of the recess appointment power. Judicia intervention isespecially
Inappropriate where, as here, the controversy reflects primarily an intra-Senate dispute
between amajority supporting Judge Pryor’ s confirmation and aminority obstructing
a confirmation vote by filibuster. Furthermore, Senator Kennedy's proposed
constitutional test for assessing recess appointments is so murky, laden with policy
judgments, and dependent on complex political circumstancesasto provoke precisaly
the concerns that underlie the nonjusticiability doctrine.

On the merits, Senator Kennedy’ s arguments must fail. In particular, his effort to
construct a distinction between Article 111 judges and other recess appointees flies
squarely in the face of the constitutional text and uniform precedent. Senator
Kennedy’ s palicy objectionsto the recess appoi ntment of judges, meanwhile, provide
no warrant for disregarding the plain commands of the Constitution. Finaly, Senator
Kennedy’ s expression of concern about uncertainty for litigants coming before Judge
Pryor is not well taken, both because the supposed problem is one of Senator
Kennedy’ sown creation, and because his quibble over the length of arecess does not

riseto the level of ajurisdictional defect.



This Court should reject the challenge to Judge Pryor’ s recess appointment.
ARGUMENT

l. THE RECESS APPOINTMENT OF JUDGE WILLIAM PRYOR IS
PLAINLY CONSTITUTIONAL.

While the brief of the United States Department of Justice will doubtless address
the point at length, amici wishto note briefly their concurrence in the proposition that
settled principles and practice clearly establish the constitutionality of Judge Pryor’s

recess appointment. See Stuart Buck et al., Judicial Recess Appointments: A Survey

of the Arguments (2004); id. at 10 (and authorities cited). See generdly United States

v. Woodley, 751 F.2d 1008 (9" Cir. 1985) (en banc), cert. denied, 457 U.S. 1048

(1986); United States v. Allocco, 305 F.2d 704 (2d Cir. 1962), cert. denied, 371 U.S.

964 (1963). No case has held to the contrary.

. THE VALIDITY OF JUDGE PRYOR'SRECESSAPPOINTMENT
ISA NONJUSTICIABLE ISSUE.

As demonstrated persuasively in the amicus brief of the Washington Legal
Foundation (WLF), WLF Br. 81, the vaidity of Judge Pryor’s recess appointment is
anonjusticiable politica question. Amici wishin the present brief to highlight several

reasons why this conclusion is eminently sensible.



A. The Senate is Fully Capable of Defending Itself Without Judicial
| nter vention.

First, the Senate is perfectly capable of defending its prerogatives against the
President without judicial intervention.

The premise of Senator Kennedy’'s argument is that the President has ridden
roughshod over the Senatorial prerogative of consenting to judicial appointments. In
redlity, of course, it is a minority of the Senate that has thwarted -- for now -- the
prerogative of the maority of the Senate to act upon the President’ sjudicial nominees.
It istherefore quite understandabl e that the Senate, asabody, would not take umbrage
at the recess appointment of a judge who apparently enjoys majority support in the
Senate.

The Senateis not without the ability to extract apriceif the President abuses his
recess appoi ntment power, but thereis no reason to expect repercussionsif the

Senate’ s mgjority supports the President’ s choice of appointees.

Todd Gaziano, s ThereaDuty to Make Judicial Recess Appointments?, Engage: The

Journal of the Federalist Society’ s Practice Groups, Vol. 5, Issue 1, at 44, 45 (Apr.
2004) (to be posted at www.fed-soc.org/Publications/Engage/Engage.htm).

But even if Senator Kennedy’ s premise were correct, and even if the Senate asa
body were to object to the recess appointment of Judge Pryor, the Senate is fully

capable of fending for itsalf in such an interbranch dispute.



For example, the Senate can take a variety of political measures against the
President, such as. refusing to process other Presidential nominations; refusing to
advance legidation the President favors; and even withholding appropriations to the
Executive Branch.

In addition, the Senate can take specific measures against the recess appointee.
The Senate could vote the nominee down, for example, in retaiation for the recess
appointment.!  Moreover, the Senate could accelerate the ouster of the recess
appointee by immediately ending its current Session, beginning a new Session within
a couple of days (or hours or even minutes),? and then promptly ending that Session,
thereby terminating the recess appointment. See U.S. Const. art. Il, § 2, cl. 3
(appointments made “during the Recess of the Senate . . . shall expire at the end of
thar next Session”); Recess A ppointments|ssues, 6 Op. Off. Legal Counsel 585, 586-
87 (1982) (available at 1982 OLC LEXIS 13, *5) (“specid sesson” counts as
“Session” for purposes of expiration of recess appointments). See also U.S. Const.

at. 1, 8 5, cls. 1-2 (House and Senate may provide for their respective rules and

1Senate rgjection of a nominee cuts off the recess nominee’s compensation.
See Henry B. Hogue, Recess Appointments. Frequently Asked Questions at 5
(Congressional Research Service Report for Congress, Sept. 10, 2002) (available at
www.senate.gov/reference/resources/pdf/RS21308.pdf).

2The Senate may adjourn, without consent of the House, for up to three days.
U.S. Const. art. I, 85, cl. 4.



adjournments). And as WLF has explained, WLF Br. a 16 & n.3, Congress has
aready imposed limits on recess appointments through its power to deny
compensation to such appointees. E.g., 5 U.S.C. § 5503. If the Senate decidesthat
these limits need tightening, it is free to pursue statutory amendments that would
accomplish this.

B. This Court Should Not Interpose Itself in an Internal Senatorial
Dispute.

Second, becausethe current controversy reflects more anintra-Senate dispute than
anything else, it would be highly inappropriate for a court to intervene.

In the ongoing nominations battle, a minority of Senators (including Senator
Kennedy) is preventing, by filibuster, amgority of Senators from confirming, or even
voting on, nearly a dozen judicia nominees.?

Thus, the confirmation controversy pits one segment of the Senate against another.
Both sides of the dispute invoke legdl, political, and constitutional arguments to
support their positions. At the center of the debate is the question whether mgjority
support for anominee on the Senate floor will suffice to provide the “Consent of the

Senate,” U.S. Const. art. I, 8 2, cl. 2, and thus confirmation, or whether instead a

At least ten judiciad nominees are currently being filibustered. Bolton, Bush's
Judge Picks Flare Up Again as Hot Election Issue, The Hill, duly 26, 2004 (available
at www.thehill.com/news/072604/judge.aspx).

v



supermgjority will be necessary to overcome a filibuster. See generdly Jay Alan

Sekulow et d., An End to Nomination Filibusters and the Need for Cloture Motions:

Terminating Debate on Confirmation of Judicial Nominees by the Vote of a Smple

Maority (2003) (available at www.aclj.org/resources/judconf/Filibusters.pdf).

The Congtitution specifies those actions that require a supermagjority. E.g., U.S.
Const. art. 11, 8 2, cl. 2 (two-thirds of Senate required to ratify treeties); id. art. |, 87,
d. 2 (two-thirds of House and Senate needed to override Presidential veto); id. art. V
(two-thirds of House and Senate needed to propose constitutional amendments). The
confirmation of nominees by the Senate is not listed as one of those items requiring
asupermgority. U.S. Const. art. Il, 8§ 2, cl. 2 (*Consent of the Senate” is dl that is
required). Thus, the filibuster of judicial nominees, as with Judge Pryor, is arguably
uncongtitutional. See Sekulow et al., supra, at 12-13; cf. Fisk & Chemerinsky, The
Filibuster, 49 Stan. L. Rev. 181 (1997).

Senator Kennedy, who ironically is one of the leaders of the ongoing minority
filibuster of judicial nominees* contends that the President’s use of the recess

appointment power -- a power the Constitution expressy confers on the President,

“Novak, Ted Kennedy’ sGrand Design, CNN.com Inside Politics(Mar. 3, 2003)
(available a www.cnn.com/2003/ALLPOLITICS/02/27/column.novak.
opinion.Kennedyy/).




U.S. Const. art. Il, § 2, cl. 3 -- in Judge Pryor’'s case is itself unconstitutional.

Kennedy Br. 88 11, 111,

The Senate will sort out this in-house dispute by itself, either by action (e.g., the

“constitutional option,” see Bolton, Frist Finger on “Nuclear” Button, The Hill, May

13, 2004 (available a www.thehill.com/news/051304/frist.aspx)), or by inaction
(adlowing both the filibusters to continue and the recess appointees to remain seated).
Just as the constitutionality of the filibuster is presumably nonjusticiable, Sekulow et
al., supra page 8, a 17-25, even so the constitutionality of the length or manner of
“recess’ which qualifies for arecess appointment is nonjusticiable. Both sides have
their arguments; neither side has the power to compel the judicial branch to settle its
domestic dispute. Indeed, it would be perverseto let aminority of the Senate escape
judicia review of itsarguably unconstitutional obstruction, while subjecting tojudicial
review the President’s response -- acquiesced in by the Senate mgority -- to that
obstruction.

C. The Constitutional Test Senator Kennedy Proposesfor Deciding
which Recesses are “Too Short” Further Aggravates
Justiciability Concerns.

Senator Kennedy’ s congtitutional arguments only highlight the nonjusticiability of
his challenge. Senator Kennedy suggests, as his remarkably amorphous standard for
the congtitutionality of recess appointments, that a court should ask whether “the
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Senate was disabled from fulfilling its advice-and-consent function,” resulting in “a
criss in vacancies.” Kennedy Br. at 10. See aso id. a 13 (asking whether
circumstances “ undermine the President’ s ability to receive the advice and consent of
the Senate”). Such an inquiry would require this Court to address
» whether the ongoing filibusters have “ disabled” the Senate from fulfilling its
advice-and-consent function;
» whether the quantity and duration of “judicial emergency” vacancies have
produced a sufficient “crisis’;® and,
» whether there are dternative means (other than recess appointments)
avalableto further the “ specific purpose”’ of the recess appointment power.
Aninquiry of this sort plainly entails, at a minimum,
alack of judicialy discoverable and manageable standards for resolving it; or
the impossibility of deciding without an initial policy determination of a kind
clearly for nonjudicial discretion; or the impossibility of a court’s undertaking
independent resolution without expressing lack of the respect due coordinate

branches of government . . . .

Baker v. Carr, 369 U.S. 186, 217 (1962).

>The Eleventh Circuit seat for which Judge Pryor hasbeen nominated haslacked
apermanent judge since Judge Emmett Cox took senior status on December 18, 2000.
See www.call.uscourts.gov/about/judges.php (click on Judges Cox and Pryar).
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1. SENATOR KENNEDY'S ATTEMPT TO READ THE
CONSTITUTION DIFFERENTLY FOR RECESSAPPOINTMENTS
TO DIFFERENT OFFICESISMERITLESS.

Senator Kennedy, in attacking the validity of Judge Pryor’s recess appointment,
tries to distinguish between the recess appointment of Article Il judges and recess
appointments of other officers. Kennedy Br. at 20-28. The Constitution supports no
such distinction.

The Constitution treats en masse the Presidentia power to nhominate and, with
Senatoria consent, gppoint, a host of officials expressy including “Judges of the
Supreme Court”® and “all other Officers’ not otherwise provided for. The
Congtitution draws no distinction whatever between Supreme Court Justices,
ambassadors, or any other nominees. “No class or type of officer is excluded

because of its special functions. The President appoints judicial aswell as executive

officers.” Buckley v. Vaeo, 424 U.S. 1, 132 (1976) (per curiam). The subsequent

Recess Appointments Clause, inturn, referseven moresimply to “al Vacancies,” with
no suggestion whatsoever that different rules should apply to different offices. U.S.

Congt. art. Il, § 2, cl. 3.

®“Fifteen justices of the Supreme Court -- including two Chief Justices -- were
first appointed by recess gppointment.” Buck et al., supra page 4, at 2 & App. A.
Recess appointees have included Chief Justice Earl Warren and Justices William
Brennan, Potter Stewart, and Oliver Wendell Holmes. 1d.

11



In short, there is no warrant for Senator Kennedy’s attempt to place recess
appointments to Article |11 openings in a separate constitutional category. See aso

United States v. Allocco, 305 F.2d at 708-09 (rgecting argument that Constitution

does not authorize recess appointments of Article Il judges); United States v.

Woodley, 751 F.2d 1008 (9" Cir. 1985) (en banc) (same); Buck et al., supra page 4,
a 4-6 (same).

V. SENATOR KENNEDY'S CATEGORICAL OBJECTION TO THE
RECESSAPPOINTMENT OF ARTICLE 1 JUDGESISSIMPLY HIS
POLICY DISAGREEMENT WITH THE CONSTITUTION ITSELF.

Senator Kennedy devotessevera pagesto hisargument that the recess appoi ntment
of Article Il judges is, as a matter of policy, a bad idea. Kennedy Br. at 22-25.
Kennedy thereby voices his disagreement with the choice the Framers made in
authorizing the recess appointment of Article 111 judges, including the Justices of the
Supreme Court. See U.S. Congt. Art. 1, 8 2, cIs. 2-3.

If Senator Kennedy considers the Constitution defective on this point, he should
pursue a constitutional amendment to disallow the recess appointment of Article ||
judges. He should not, however, ask this Court to rewrite the text for him.

Even viewing the recess clause as an unwise constitutional provision, it is not
for this court to redraft the Constitution. Changesin that great document must

come through constitutional amendment, not through judicial reform based on
policy arguments.

12



United States v. Woodley, 751 F.2d at 1014.

V. SENATOR KENNEDY SHOULD NOT BE HEARD TO COMPLAIN
OF PROBLEMSTHAT ARE OF HISOWN MAKING.

Senator Kennedy laments the uncertainty he claims surrounds the validity of Judge
Pryor’ s recess appointment and thus, the jurisdictiona vaidity of decisonsin which
Judge Pryor participates. Kennedy Br. at 2, 31. This supposed problem, however,
Is Senator Kennedy’ sown doing. If the obstructive minority of senatorswould ssimply
alow an up-or-down vote on the nomination of Judge Pryor, al uncertainty henceforth
would disappear upon Judge Pryor’ s prompt confirmation. Itisonly because Senator
Kennedy and certain of his colleagues ingst on keeping this nominee in confirmation
limbo, despite his majority support, that Judge Pryor is not now ajudge confirmed to
a permanent seat on the Eleventh Circuit.

Given that Senator Kennedy is the source of the problem of which he complains,
and given that this powerful senator doubtless has the politica clout immediately to
end the filibuster of Judge Pryor’ s nomination, Senator Kennedy should not be heard
to complain of the supposed uncertainty caused by Judge Pryor’s status as a recess
appointee.

Furthermore, even the uncertainty Senator Kennedy laments is illusory. The

Supreme Court has not even decided whether an Article 111 court lacks decisional
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jurisdiction as a matter of constitutiona law when an admittedly non-Article I11 judge

gts thereon. Nguyen v. United States, 539 U.S. 69, 76 n.9 (2003) (declining to

address the issue). But Judge Pryor’s situation is a far cry even from that extreme
case. The President nominated and appointed Judge Pryor to be an Article Il judge
inan Article 11 judgeship.

Senator Kennedy claimsto have found a procedural footfault in the appointment.
But the range of such possible footfaults is endless. Suppose a President were to
appoint afirst cousin of a sitting judge to that same court, in violation of 28 U.S.C. 8§
458.7 Suppose the Senate were to confirm anominee in aleged violation of any one
of the numerous Senate procedural rules and traditions governing committee or floor

action.® Do such “illegal” appointments mean that these judgeslack Article Il status,

’In the past, judges who were cousins, brothers, or children of other judges
have been appointed to the same federal court. See Memorandum Opinion for the
Counsel to the President from Walter Dellinger, Assistant Attorney General, Office of
Legd Counsel, Application of 28 U.S.C. § 458 to Presidential Appointments of
Federal Judges (Dec. 18, 1995) (available at www.usdoj.gov/olc/willy.fin.32.ntm and
at 1995 OLC LEX1S 46). The Ddlinger Memorandum concluded that § 458 did not
forbid such Presidential appointments. Id. Congress subsequently amended the
statute expressly to forbid such appointments; however, Congress arguably lacks the
constitutional power to constrain the President’ s appointment authority in this way.
ld.

8See Betsy PaAmer, Evolution of the Senate’'s Raole in the Nomination and
Confirmation Process. A Brief History (Congressional Research ServiceReport for
Congress, June 5, 2003) (available a www.senate.gov/reference/resources/pdf/
R31948.pdf) (discussing traditions of senatorial courtesy, holds, blue dips, and

14



and thus that the possibly hundreds of decisions they participate in are void? Surely
not: thereisaworld of difference between an (aleged) impropriety in an gppointment

and an appointment that is void ab initio because, asin Nguyen, it does not even

purport to seat an Article I11 judge.

As the Supreme Court explained in Nguyen, “the difference. . .is. .. between an
action which could have been taken, if properly pursued, and one which could never
have been taken at dl.” 539 U.S. a 79. Here, thereis no question that the President
could have made arecess appointment of Judge Pryor to this Court at atimethat even
Senator Kennedy would concedeisa“Recess.” Senator Kennedy’ s quibble over the
President’ s timing of the appointment is just that -- a quibble.

CONCLUSION

This Court should deny Senator Kennedy’ s attack on the validity of Judge Pryor’s

recess appointment. Amici take no position on the merits of the underlying litigation

between the parties.

filibusters).
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