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INTRODUCTION

Defendants have promulgated and are implementing regulations that require employers to
include in their employee health benefit plans coverage for contraceptives, including abortion-
inducing drugs, sterilization, and related patient counseling and education. (Hereafter
“Mandate.”) Not complying with the Mandate subjects an employer to fines and penalties.

Plaintiffs seek a preliminary injunction that the Mandate not be enforced against them so
they can run their business consistent with their Catholic values and beliefs, which deem
contraceptives, abortion, and sterilization morally wrong. Absent such relief, by January 1,
2013, at the latest, Plaintiffs will face a stark choice: abandon their beliefs to stay in business, or
abandon their business to stay true to their beliefs. That is a choice no government bound by the
First Amendment and the Religious Freedom Restoration Act (hereafter “RFRA”) may lawfully
impose upon them. This is especially true because the choice Defendants impose on Plaintiffs is
a choice the government has decided not to impose on thousands of other employers who share
Plaintiffs’ views, and tens of thousands more employers (of 100 million employees) who may or
may not share Plaintiffs’ views. Such massive under-inclusiveness in rules purporting to further
what appears to be a remarkably non-compelling “compelling interest” has already led the first
court to consider this issue to enjoin the same regulations challenged here. See Newland v.
Sebelius, 2012 U.S. Dist. LEXIS 104835 (D. Colo. July 27, 2012). Immediacy exists that will
not abide the ordinary time frame of litigation. Plaintiffs must begin planning now to have a new
health care policy in place by the plan renewal date of January 1, 2013, and, as such, Plaintiffs
respectfully request a ruling on their motion by or before December 7, 2012.

FACTUAL BACKGROUND

Plaintiff Korte & Luitjohan Contractors, Inc. (hereafter “Korte & Luitjohan”) is a family
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owned, full-service construction contractor serving Central and Southern Illinois for over fifty
years. Plaintiffs Cyril and Jane Korte own a controlling interest in Korte & Luitjohan, and they
set the policies governing the conduct of all phases of the company. Cyril and Jane Korte hold to
the teachings, values, and mission of the Catholic Church, including the Church’s teaching
regarding the sanctity of human life from conception to natural death. They believe that actions
intended to terminate an innocent human life by abortion are gravely sinful. They also adhere to
the Catholic Church’s teaching regarding the immorality of artificial means of contraception and
sterilization. Cyril and Jane Korte seek to manage and operate Korte & Luitjohan in a way that
reflects their Catholic faith. (Ex. A, C. Korte Decl. at ] 1-5; Ex. B, J. Korte Decl. at ] 1-5.)

Korte & Luitjohan currently has about ninety full-time employees. About seventy of
those employees belong to unions and about twenty of those employees are non-union. Korte &
Luitjohan provides a group health insurance plan only for non-union employees. Union
employees are covered by separate health insurance through their respective unions over which
Plaintiffs have no control. Like other non-cash benefits provided by Korte & Luitjohan, Cyril
and Jane Korte consider the provision of employee health insurance an integral component of
furthering the company’s mission and values. Defendants’ Mandate, which is the subject of this
action, requires group health plans, such as the plan provided by Korte & Luitjohan for its non-
union employees, to include coverage, without cost sharing, for contraceptives, including
abortion-inducing drugs, sterilization, and related patient education and counseling. The
Mandate went into effect on August 1, 2012, and applies to Korte & Luitjohan when its group
health plan comes up for renewal on January 1, 2013. Korte & Luitjohan is not exempt from the
Mandate. (Ex. A, C. Korte Decl. at {] 6-10; Ex. B, J. Korte Decl. at | 6-10.)

As was discovered in or about August 2012, Korte & Luitjohan’s current group health
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plan includes coverage for contraceptives, sterilization, and abortion, which is an error that is
contrary to what Plaintiffs want based on their religious beliefs and contrary to the company’s
ethical guidelines. The company is investigating ways to obtain a group plan that complies with
the Kortes’ Catholic faith and the company’s ethical guidelines and will not cause them to
arrange for, pay for, or otherwise support employee health plan coverage for contraceptives,
sterilization, abortion, or related education and counseling. It takes about sixty days to explore
whatever options, if any, are available to the company to have a new health plan in place by
January 1, 2013. Thus, Plaintiffs are in need of immediate relief from the Mandate to allow time
to obtain group health coverage by January 1, 2013, that complies with Cyril and Jane Kortes’
religious beliefs and with the company’s ethical guidelines and to prevent a coverage lapse.l/ It
the company fails to comply with the Mandate or drops its employee group health coverage, then
the company could be subjected to annual fines and/or penalties. (Ex. A, C. Korte Decl. at |{
11-19; Ex. B, J. Korte Decl. at ][ 11-19.)

In sum, the Mandate requires Plaintiffs to choose between (a) complying with the
Mandate and violating their religious beliefs and (b) not complying with the Mandate and having
to pay annual fines and penalties in order to conduct business consistent with their religious
beliefs. (Ex. A, C. Korte Decl. at { 17; Ex. B, J. Korte Decl. at | 17.) Plaintiffs require relief

from this court so they do not have to make that choice.

1/ The State of Illinois requires coverage for outpatient contraceptive services and drugs
in individual and group health insurance policies. 215 Ill. Comp. Stat. § 5/356z.4. Yet, the
[llinois Health Care Right of Conscience Act provides “health care payers,” 745 Ill. Comp. Stat.
§ 70/3(f), such as Plaintiffs, with an exemption from having to pay for, or having to arrange for
the payment of, any health care services, including “family planning, counseling, referrals, or
any other advice in connection with the use or procurement of contraceptives and sterilization or
abortion procedures; medication; or surgery or other care or treatment,” 745 Ill. Comp. Stat. §
70/3(a), that violates the health care payer’s conscience as documented in its ethical guidelines or
the like, 745 I1l. Comp. Stat. §§ 70/2, 70/3(e), 70/11.2.
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THE REGULATIONS BEING CHALLENGED

On March 23, 2010, the Affordable Care Act (hereafter “ACA”) became law.%/ The
ACA requires group health plans to provide no-cost coverage for the preventative care and
screening of women in accordance with guidelines created by the Health Resources and Services
Administration (hereafter “HRSA”). 42 U.S.C. § 300gg-13(a)(4). The HRSA guidelines
include, among other things, “[a]ll Food and Drug Administration approved contraceptive
methods, sterilization procedures, and patient education and counseling for women with
reproductive capacity.”  Women’s Preventive Services: Required Health Plan Coverage
Guidelines, Health Res. & Servs. Admin., http://www.hrsa.gov/womensguidelines/ (last visited
Aug. 21, 2012).

On August 1, 2011, Defendants promulgated an interim final rule (“the Mandate”),
requiring all “group health plan[s] and . . . health insurance issuer[s] offering group or individual
health insurance coverage” to provide coverage for all FDA-approved contraceptive methods and
sterilization procedures as well as patient education and counseling about those services. 76 Fed.
Reg. 46621, 46622 (Aug. 3, 2011); 45 C.F.R. § 147.130 (2011). This interim rule, along with
the religious employer exemption described below, was adopted as final, “without change,” on or
about February 15, 2012. 77 Fed. Reg. 8725, 8729 (Feb. 15, 2012).

Not all employers are required to comply with the Mandate. “Grandfathered” health

plans, that is, plans in existence on March 23, 2010, and that have not undergone any of a

2/ In Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012), the Court upheld the
so-called “individual mandate” of the ACA under the Constitution’s taxing power. In so doing,
the Court did not rule on the constitutionality of the Mandate challenged herein. In fact, as
Justice Ginsburg observed, “A mandate to purchase a particular product would be
unconstitutional if, for example, the edict impermissibly abridged the freedom of speech,
interfered with the free exercise of religion, or infringed on a liberty interest protected by the
Due Process Clause.” Id. at 2624 (Ginsburg, J., concurring in part, dissenting in part).

4
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defined set of changes,i/ are exempt from compliance with the Mandate. See 75 Fed. Reg.
41726, 41731 (July 19, 2010).%/ Defendant HHS estimates that “98 million individuals will be
enrolled in grandfathered group health plans in 2013.” Id. at 41732. Also exempted from the
Mandate are non-profit “religious employers,” as defined at 45 C.F.R. § 147.130(a)(iv)(B). 76
Fed. Reg. 46621, 46626 (Aug. 3, 2011); 77 Fed. Reg. 8725 (Feb. 15, 2012). In addition,
employers with fewer than fifty full-time employees have no obligation to provide health
insurance for their employees under the ACA and do not have to comply with the Mandate. 26
U.S.C. § 4980H(c)(2)(A). Finally, under the ACA, individuals are exempt from the requirement
to obtain health insurance if they are members of a “recognized religious sect or division” that
conscientiously objects to acceptance of public or private insurance funds or are members of a
“health care sharing ministry.” 26 U.S.C. §§ 5S000A(d)(2)(A)(), (i1), (B)(i).

Non-exempt employers who fail to provide an employee health insurance plan will be
exposed to annual fines of roughly $2,000 per full-time employee. See 26 U.S.C. §§ 4980H(a),
(c)(1). Additionally, failure to provide certain required coverage may be subject to an
assessment of $100 a day per employee. See 26 U.S.C. § 4980D(b)(1); see also STAMAN &
SHIMABUKURO, CONG. RESEARCH SERV., RL 7-5700, ENFORCEMENT OF THE PREVENTATIVE
HEALTH CARE SERVICES REQUIREMENTS OF THE PATIENT PROTECTION AND AFFORDABLE CARE
ACT (2012) (assessment applies to employers violating the ACA’s “preventive care” provision).

In sum, Defendants have written into the challenged regulations categorical exemptions

that exclude—literally—upwards of 100 million Americans from “preventative services”

3/ See 26 C.F.R. § 54.9815-1251T (2010); 29 C.F.R. § 2590.715-1251 (2010); 45 C.F.R.
§ 147.140 (2010).
%/ See 42 U.S.C. § 18011 (2010); 76 Fed. Reg. 46621, 46623 (Aug. 3, 2011).

5
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coverage. Given such massive under-inclusiveness, Plaintiffs’ entitlement to at least preliminary
injunctive relief is clear.
ARGUMENT

L PLAINTIFFS SATISFY THE STANDARD FOR INJUNCTIVE RELIEF.

In exercising its discretion to decide whether to grant Plaintiffs injunctive relief, this
court considers (1) whether Plaintiffs are likely to succeed on the merits of their claims; (2)
whether Plaintiffs are likely to suffer irreparable harm absent injunctive relief; (3) whether the
harm Plaintiffs would suffer without an injunction outweighs the harm Defendants would suffer
if the injunction were granted; and (4) whether an injunction is in the public’s interest. State of
Michigan v. U.S. Army Corps of Eng’rs, 667 F.3d 765, 769 (7th Cir. 2011). In balancing the
harms, “the court weighs these factors against one another in a sliding scale analysis . . . which
permits district courts to weigh the competing considerations and mode appropriate relief.”
Stuller, Inc. v. Steak N Shake Enters., 2012 U.S. App. LEXIS 17921 at *6 (7th Cir. Aug. 24,
2012) (quotation marks and citations omitted).
IL. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS.

For purposes of their motion, Plaintiffs will rely on Count I (RFRA) and Count II (Free
Exercise Clause). Plaintiffs preserve the other claims and issues in their complaint.’/

A. Plaintiffs Are Likely To Succeed On Their RFRA Claim.

The Mandate violates Plaintiffs’ rights secured by the Religious Freedom Restoration Act

(“RFRA”), 42 U.S.C. § 2000bb, et seq. The Act has the following two purposes:

3/ The district court in O'Brien v. U.S. Dep't of Health & Human Servs., 2012 U.S. Dist.
LEXIS 140097 (E.D. Mo. Sept. 28, 2012), recently dismissed claims similar to those raised by

Plaintiffs here. The O'Brien decision, which is non-binding on this court, is on appeal. Case No.
12-3357 (8th Cir.).
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(1) to restore the compelling interest test as set forth in Sherbert v. Verner, 374
U.S. 398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to
guarantee its application in all cases where free exercise of religion is
substantially burdened; and

(2) to provide a claim or defense to persons whose religious exercise is
substantially burdened by government.

42 U.S.C. § 2000bb(b); O’Bryan v. Bureau of Prisons, 349 F.3d 399, 401 (7th Cir. 2003)
(“RFRA governs the activities of federal officers and agencies.”).

Under RFRA, the “[g]overnment shall not substantially burden a person’s exercise of
religion even if the burden results from a rule of general applicability.” 42 U.S.C. § 2000bb-
I(a). The only time the federal government may substantially burden a person’s exercise of
religion is if “it demonstrates that application of the burden fo the person (1) is in furtherance of
a compelling governmental interest; and (2) is the least restrictive means of furthering that
compelling governmental interest.” 42 U.S.C. § 2000bb-1(b) (emphasis added).

1. The Mandate Substantially Burdens Plaintiffs’ Exercise Of Religion.

To trigger the protections afforded by RFRA, Plaintiffs must first show that a federal
governmental policy or action substantially burdens their sincerely held religious beliefs. United
States v. Israel, 317 F.3d 768, 771 (7th Cir. 2003). Once that showing has been made, the
burden shifts to the government to show that it had a compelling interest that the policy or action

protects by the least restrictive means available.”/ Id.

% The constitutional and statutory rights at issue in this case are enjoyed not only by Cyril
and Jane Korte, but also by their company, Korte & Luitjohan. Corporations are legal persons
who enjoy First Amendment rights worthy of protection. Citizens United v. FEC, 130 S. Ct. 876,
899 (2010). The First Amendment rights enjoyed by corporations include the right to the free
exercise of religion. E.g., Stormans, Inc. v. Selecky, 586 F.3d 1109 (9th Cir. 2009); Primera
Iglesia Bautista Hispana v. Broward Cnty., 450 F.3d 1295 (11th Cir. 2006); Morr-Fitz, Inc. v.
Blagojevich, 231 111. 2d 474 (2008) (illustrating that a corporate pharmacy had standing to bring,
among other claims, a federal free exercise claim). See also Monell v. N.Y. City Dep’t of Social
Servs., 436 U.S. 658, 687 (1978) (“by 1871, it was well understood that corporations should be

(Text of footnote continues on following page.)
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Several Supreme Court cases are illustrative of what a substantial burden involves in the
freedom of religion context. In Sherbert v. Verner, 374 U.S. 398 (1963), the Court held that a
state’s denial of unemployment benefits to a Seventh-Day Adventist employee, whose religious
beliefs prohibited her from working on Sunday, substantially burdened her exercise of religion.
The regulation “force[d] her to choose between following the precepts of her religion and
forfeiting benefits, on the one hand, and abandoning one of the precepts of her religion in order
to accept work, on the other hand.” Id. at 404. In Thomas v. Review Bd., 450 U.S. 707 (1981),
the Court held a state’s denial of unemployment compensation benefits to a Jehovah’s Witness
employee, whose religious beliefs prohibited him from participating in the production of
armaments, substantially burdened his religious beliefs. “[T]he employee was put to a choice
between fidelity to religious belief or cessation of work.” Id. at 717. In Wisconsin v. Yoder, 406
U.S. 205 (1972), the Court held that a state compulsory school-attendance law substantially
burdened the religious exercise of Amish parents who refused to send their children to high
school. The Court found the burden “not only severe, but inescapable,” requiring the parents “to
perform acts undeniably at odds with fundamental tenets of their religious belief.” Id. at 218.

Plaintiffs face the same inescapable burden faced by the religious claimants in these
cases. In the wake of the Mandate, and beginning on January 1, 2013, Plaintiffs must either pay
for a health plan that includes drugs and services to which they religiously object or suffer severe
penalties. They have no other option. There is no way of avoiding this conflict. Should
Plaintiffs exclude contraceptive services in a health plan for Korte & Luitjohan employees, Korte

& Luitjohan will face substantial penalties as set forth in 26 U.S.C. § 4980D, in addition to

treated as natural persons for virtually all purposes of constitutional and statutory analysis™); 1
U.S.C. § 1 (“[i]n determining the meaning of any Act of Congress, unless the context indicates
otherwise . . . ‘person’ . . . include[s] corporations, companies, associations, firms, partnerships,
societies, and joint stock companies, as well as individuals™).
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potential lawsuits by plan participants, plan beneficiaries, and the Secretary of Labor. See 29
U.S.C. § 1132(a). Should Plaintiffs drop health insurance for their employees altogether, Korte
& Luitjohan will face substantial penalties as set forth in 26 U.S.C. § 4980H, in addition to
losing good will with its employees and losing a competitive edge in the employment
marketplace. In short, owing to the Mandate, Plaintiffs cannot create a health plan for Korte &
Luitjohan employees consistent with their religious beliefs and consistent with the company’s
ethical guidelines without incurring substantial penalties of some kind.

Defendants cannot deny that the Mandate implicates the religious beliefs and practices of
numerous employers. On the contrary, the Defendants themselves have expressly acknowledged
the burden on religious beliefs presented by the challenged regulations. Recognizing that paying
for, providing, or subsidizing contraceptive services would conflict with “the religious beliefs of
certain religious employers,” Defendants have granted a wholesale exemption for a class of
employers, i.e., churches and their auxiliaries, from complying with the Mandate. 76 Fed. Reg.
46621, 46623 (Aug. 3, 2011); 77 Fed. Reg. 8725 (Feb. 15, 2012). In addition, the government
has provided a temporary enforcement safe harbor for any employer, group health plan, or group
health insurance issuer that fails to cover some or all recommended contraceptive services and
that is sponsored by a non-profit organization that meets certain criteria.”/ During the time of
this temporary safe harbor, Defendants are considering ways of “accommodating non-exempt,
non-profit religious organizations’ religious objections to covering contraceptive services [while]
assuring that participants and beneficiaries covered under such organizations’ plans receive

contraceptive coverage without cost sharing.” 77 Fed. Reg. 16501, 16503 (Mar. 21, 2012).

Y/ DEP’T OF HEALTH & HUMAN SERVS., GUIDANCE ON THE TEMPORARY ENFORCEMENT
SAFE HARBOR 3 (2012), available at http://cciio.cms.gov/resources/files/
Files2/02102012/20120210-Preventive-Services-Bulletin. pdf (last visited Aug. 22, 2012).
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Defendants are even considering whether “for-profit religious employers with [religious]
objections should be considered as well.” Id. at 16504.

Indeed, Defendant Sebelius herself has publicly acknowledged that the Mandate raises
religious concerns. In a January 20, 2012, press release announcing the finalization of the
Mandate and the temporary safe harbor period for non-profit entities that object to contraceptive
services, Sebelius opined that the temporary reprieve “strikes the appropriate balance between
respecting religious freedom and increasing access to important preventative services.”/
Subsequently, in a July 31, 2012, press release, Sebelius stated that “[t]he Obama administration
will continue to work with all employers to give them the flexibility and resources they need to
implement the health care law in a way that protects women’s health while making common-
sense accommodations for values like religious liberty.”Q/

In short, Defendants cannot make a straight-faced argument in this litigation that the
Mandate does not impose a substantial burden on the exercise of religious beliefs.

2. RFRA Imposes Strict Scrutin