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INTRODUCTION  

 

On May 10, 2010, President Obama nominated Elena Kagan to fill the vacancy left by Justice 

Stevens‘s retirement at the end of the Supreme Court‘s current term.
1
  If confirmed, Kagan will be the 

                                                 
1 Press Release, The White House, Presidential Nomination Sent to the Senate, 5/10/2010 (May 10, 2010), 

http://www.whitehouse.gov/the-press-office/presidential-nomination-sent-senate-5102010; Press Release, The White 

House, Remarks by the President on the Retirement of Justice Stevens and on the West Virginia Mining Tragedy (April 9, 

2010), http://www.whitehouse.gov/the-press-office/remarks-president-retirement-justice-stevens-and-west-virginia-mining-

tragedy. 
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first Justice in nearly forty years to join the Court without previous judicial experience.
2
  Therefore, it 

is important to examine her writings, briefs, and public statements carefully to ascertain her views on 

the role of a judge and the rule of law.  In fact, then-Senator Obama, in an October 14, 2005, podcast 

on Harriet Miers‘s nomination to the Supreme Court, said: 

 

Some of you have been interested in finding out what‘s going on with the Harriet Miers 

nomination. One thing that I do think is important is that the White House recognize that 

in the absence of any judicial record on her part, in the absence of any significant work 

that she appears to have done related to constitutional issues―that she‘s going to need to 

be more forthcoming and the White House is going to [need to] be more forthcoming 

than they were during the Roberts nomination. Ms. Miers is completely a blank slate.
3
 

 

According to The Plum Line, Obama also put out this statement on the Miers nomination: 

 

―Harriet Miers has had a distinguished career as a lawyer, but since her experience does 

not include serving as a judge, we have yet to know her views on many of the critical 

constitutional issues facing our country today. In the coming weeks, we‘ll need as much 

information and forthright testimony from Ms. Miers as possible so that the U.S. Senate 

can make an educated and informed decision on her nomination to the Supreme Court.‖
4
 

 

Obama‘s own nominees should be held to the standard that he has set forth.  In the absence of a 

judicial record, it is critically important that the Senate Judiciary Committee carefully question Kagan 

to ascertain how she would approach the role of judging and interpreting the Constitution if confirmed. 

 

EDUCATION, PROFESSIONAL AND ACADEMIC BACKGROUND 

 

Elena Kagan was born on April 28, 1960, in New York, New York.
5
  In 1981, she received her 

bachelor‘s degree from Princeton University, summa cum laude.
6
  She subsequently earned a Master‘s 

of Philosophy as Princeton‘s Daniel M. Sachs Graduating Fellow at Worcester College at Oxford 

University in 1983.
7
  Kagan then received her J.D. from Harvard Law School, graduating magna cum 

laude in 1986.
8
  While at Harvard, Kagan served as supervising editor of the Harvard Law Review.

9
  

During the summer of 1986 she worked as a research assistant for Harvard Law School Professor 

                                                 
2 Josh Gerstein & Carol E. Lee, President Obama to Senate:  Act Fast, POLITICO.COM, May 9, 2010, 

http://www.politico.com/news/stories/0510/36989.html.  
3 Obama Flashback:  A Supreme Court Nominee With No Judicial Experience Requires Extreme Scrutiny, BREITBART.TV, 

http://www.breitbart.tv/obama-flashback-a-supreme-court-nominee-with-no-judicial-experience-requires-extreme-scrutiny/ 

(last visited May 15, 2010). 
4 Posting of Greg Sargent to The Plum Line, Flashback:  Obama Raised Concerns About Miers‟ Lack of Judicial 

Experience, WASH. POST, http://voices.washingtonpost.com/plum-line/2010/05/flashback_obama_said_harriet_m.html 

(May 12, 2010, 15:00 ET). 
5 Confirmation Hearings on the Nominations of Thomas Perrelli Nominee to be Associate Attorney General of the United 

States and Elena Kagan Nominee to be Solicitor General of the United States, 111th Cong. 48 (2009) (Questionnaire for 

Non-Judicial Nominees:  Elena Kagan), available at http://frwebgate.access.gpo.gov/cgi-

bin/getdoc.cgi?dbname=111_senate_hearings&docid=f:55828.pdf [hereinafter Solicitor General Hearing]. 
6 United States Dept. of Justice, Office of the Solicitor General, http://www.justice.gov/osg/meet-osg.html (last visited May 

10, 2010). 
7 Id. 
8 Id. 
9 Id.  
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Laurence Tribe.
10

  She then clerked for Judge Abner Mikva at the U.S. Court of Appeals for the D.C. 

Circuit.
11

 From 1987 to 1988, she clerked for Supreme Court Justice Thurgood Marshall.
12

 From July 

1988 to November 1988, she worked as a researcher for Michael Dukakis‘s presidential campaign.
13

  

According to the Senate questionnaire that she filled out for her solicitor general nomination, Kagan 

primarily worked on ―‗defense research‘—i.e., preparing responses to attacks on Governor Dukakis‘s 

record.‖
14

 

From 1989 to 1991, Kagan worked for the D.C.-based law firm, Williams & Connolly.
15

 In 

1991, she became an assistant professor at the University of Chicago Law School, where she became a 

tenured law professor in 1995.
16

  During the summer of 1993, she worked as a special counsel to the 

Senate Judiciary Committee.
17

  She was appointed by then-Senator Joseph Biden to that position and, 

as special counsel, worked on Justice Ginsburg‘s nomination to the Supreme Court.
18

 

In 1995, Kagan was named associate counsel to President Bill Clinton.
19

 From 1997 to 1999, 

she served as deputy assistant to the President for domestic policy and deputy director of the Domestic 

Policy Council.
20

  Kagan ―played a key role in the Executive Branch‘s formulation, advocacy, and 

implementation of law and policy in areas ranging from education to crime to public health.‖
21

 In 

1999, President Clinton nominated Kagan to serve on the U.S. Court of Appeals for the District of 

Columbia, but her nomination was ―never acted upon.‖
22

 In 1999, Kagan served as a visiting professor 

at Harvard Law School where she became professor in 2001.
23

 In 2003, Kagan became the first female 

dean of Harvard Law School.
24

 In March 2009, Kagan was confirmed as solicitor general of the United 

States by a vote of 61–31.
25

 

 

POSSIBLE JUDICIAL PHILOSOPHY 

 
Because Kagan has not served as a judge, it is difficult to ascertain with certainty what 

approach she would take to judging if confirmed.  She has offered some clues, however, in connection 

with her nomination as solicitor general and in her earlier writings. 

                                                 
10 Solicitor General Hearing, supra note 5, at 49 (Questionnaire for Non-Judicial Nominees:  Elena Kagan). 
11 Id. 
12 Id.   
13 Id. at 78. 
14 Id. 
15 Id. at 49. 
16 Id.; United States Dept. of Justice, Office of the Solicitor General, http://www.justice.gov/osg/meet-osg.html (last visited 

May 10, 2010). 
17 Solicitor General Hearing, supra note 5, at 49 (Questionnaire for Non-Judicial Nominees:  Elena Kagan). 
18 Id. at 77, 79. 
19 Id. at 49. 
20 Elena Kagan, Questionnaire for Nominee for the Supreme Court, United States Senate Committee on the Judiciary, at 2, 

http://judiciary.senate.gov/nominations/SupremeCourt/upload/ElenaKagan-PublicQuestionnaire.pdf. 
21 Harvard Law School Lambda Second Annual Gay and Lesbian Legal Advocacy Conference ―Don‟t Ask, Don‟t Tell,‖ 14 

DUKE J. GENDER L. & POL‘Y 1173, 1229 (2007) (introduction of Kagan, who was moderating a panel, by Harvard Law 

student Alexis Caloza). 
22 Solicitor General Hearing, supra note 5, at 77 (Questionnaire for Non-Judicial Nominees:  Elena Kagan). 
23 Id. at 49. 
24 Lauren A.E. Schuker, People in the News: Elena Kagan, THE HARV. CRIMSON, June 5, 2003, 

http://www.thecrimson.com/article.aspx?ref=348422. 
25 Josh Gerstein & Carol E. Lee, President Obama to Senate:  Act Fast, POLITICO.COM, May 9, 2010, 

http://www.politico.com/news/stories/0510/36989.html. 
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As a college student, Kagan clearly demonstrated liberal political leanings.  In an article for 

The Daily Princetonian written shortly after the November 1980 election, Kagan, who had worked on 

Democrat Liz Holtzman‘s senatorial campaign, wrote about her feelings after Holtzman‘s defeat.  In 

the article, she referred to Alfonse M. D‘Amato, the Republican who defeated Holtzman, as ―an ultra-

conservative machine politician . . . .‖
26

  In discussing the races in which Democrats lost, she wrote: 

 

Reagan I expected, but Symms, Abdnor, Quayle and Grassley I did not. Even after the 

returns came in, I found it hard to conceive of the victories of these anonymous but Moral 

Majority-backed opponents of Senators Church, McGovern, Bayh and Culver, these 

avengers of ―innocent life‖ and the B-1 Bomber, these beneficiaries of a general turn to 

the right and a profound disorganization on the left.
27

 

 

 She concluded her article on a somewhat positive note, holding out hope for a liberal 

comeback, while at the same time expressing skepticism for conservative solutions: 

 

Looking back on last Tuesday, I can see that our gut response—our emotion-packed 

conclusion that the world had gone mad, that liberalism was dead and that there was no 

longer any place for the ideals we held or the beliefs we espoused—was  a false one. In 

my more rational moments, I can now argue that the next few years will be marked by 

American disillusionment with conservative programs and solutions, and that a new, 

revitalized, perhaps more leftist left will once again come to the fore. I can say in these 

moments that one election year does not the death of liberalism make and that 1980 

might even help the liberal camp by forcing it to come to grips with the need for 

organization and unity. But somehow, one week after the election, these comforting 

thoughts do not last long. Self-pity still sneaks up, and I wonder how all this could 

possibly have happened and where on earth I‘ll be able to get a job next year.
28

 

 

Kagan‘s political leanings during her college years are also alluded to in her senior thesis.  In 

the acknowledgement portion of her senior thesis on ―Socialism in New York City, 1900-1933,‖ 

Kagan thanked her brother Marc, noting that his ―involvement in radical causes led [her] to explore the 

history of American radicalism in the hope of clarifying [her] own political ideas.‖
29

  While the bulk of 

the thesis is a historical study of the aforementioned topic, Kagan concluded her paper by pondering 

why a radical or socialist party has never become a major force in American politics: 

 

In our own times, a coherent socialist movement is nowhere to be found in the 

United States. Americans are more likely to speak of a golden past than of a golden 

future, of capitalism‘s glories than of socialism‘s greatness.  Conformity overrides 

dissent; the desire to conserve has overwhelmed the urge to alter. Such a state of affairs 

cries out for explanation.  Why, in a society by no means perfect, has a radical party 

never attained the status of a major political force?   Why, in particular, did the socialist 

movement never become an alternative to the nation‘s established parties? 

 

                                                 
26 Elena Kagan, Fear and Loathing in Brooklyn, THE DAILY PRINCETONIAN, Nov. 10, 1980, available at 

http://www.dailyprincetonian.com/2010/05/03/26082/. 
27 Id. 
28 Id. 
29 Elena Kagan, To the Final Conflict:  Socialism in New York City, 1900-1933 (April 15, 1981) (unpublished senior thesis, 

Princeton University) (on file with the Mudd Library, Princeton University). 
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. . . . 

 

 Through its own internal feuding, then, the SP exhausted itself forever and further 

reduced labor radicalism in New York to the position of marginality and insignificance 

from which it has never recovered.  The story is a sad but also a chastening one for those 

who, more than half a century after socialism‘s decline, still wish to change America.  

Radicals have often succumbed to the devastating bane of sectarianism; it is easier, after 

all, to fight one‘s fellows than it is to battle an entrenched and powerful foe. Yet if the 

history of Local New York shows anything, it is that American radicals cannot afford to 

become their own worst enemies.  In unity lies their only hope.
30

 

 

The Senate should inquire into the statements quoted above.  The Senate Judiciary Committee 

should ask Kagan if she still hopes for a ―more leftist left‖ and whether she believes that the judicial 

branch should be used to achieve or support liberalism and liberal policy positions.  She should be 

further questioned about what imperfections in American society she was alluding to in her thesis, and 

what role she believes the judiciary should play in addressing those imperfections.  For example, in 

response to a written question from Senator Specter following her nomination hearing for solicitor 

general asking whether she ―believe[d] that the Constitution, properly interpreted, confers a right to a 

minimum level of welfare,‖
31

 Kagan responded: 

 

The Constitution has never been held to confer a right to a minimum level of welfare. For 

a very short period of time around 1970, some courts and commentators suggested that 

welfare counted as a fundamental interest for purposes of equal protection review. This 

period of constitutional thought, however, came to a close very quickly, as the courts 

determined that welfare policy was not best made by the judicial branch. This 

determination comported with this nation‘s traditional understanding that the Constitution 

generally imposes limitations on government rather than establishes affirmative rights 

and thus has what might be thought of as a libertarian slant. I fully accept this traditional 

understanding, and if I am confirmed as Solicitor General, I would expect to make 

arguments consistent with it.
32

 

 

While a solicitor general is well-advised to argue consistent with ―traditional understandings‖ of the 

Constitution, under a more liberal understanding of the role of a Supreme Court Justice in interpreting 

the Constitution, Kagan would not be as confined and could revisit this ―traditional understanding‖ and 

decide that the Constitution does confer a right to a minimum level of welfare.  Therefore, it is critical 

that the Senate Judiciary Committee, in reviewing her nomination, question Kagan about her views of 

the role of a judge and the proper methods of constitutional interpretation. 

 

 This line of questioning is even more relevant in light of Kagan‘s master‘s thesis at Oxford, 

entitled, ―The Development and Erosion of the American Exclusionary Rule:  A Study in Judicial 

Method.‖  In the thesis, Kagan chastised the Warren Court for failing to ―develop a single, 

constitutionally-based rationale for the exclusionary rule,‖
33

 noting that ―[b]ecause the Warren Court 

                                                 
30 Id. at 127, 129-30. 
31 Solicitor General Hearing, supra note 5, at 168 (Written Questions for Solicitor General Nominee Elena Kagan from 

Senator Specter). 
32 Id. 
33 Elena Kagan, The Development and Erosion of the American Exclusionary Rule:  A Study in Judicial Method 118 (April 

20, 1983) (unpublished master‘s thesis, Oxford University) (on file with the Bodleian Library, University of Oxford), 

available at http://www.fed-soc.org/docLib/20100518_OxfordThesis.pdf [hereinafter Oxford Thesis]. 
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did not adequately support the exclusionary rule, the Burger Court has been able slowly to strangle 

it.‖
34

  Kagan concluded her thesis with the observation that ―[t]he history of the exclusionary rule thus 

suggests that the way in which a court explains a decision matters quite as much as the decision 

itself.‖
35

   She noted that ―the law of the future is likely to be the law that is founded upon cogent, 

coherent and constitutionally-based argument.‖
36

  While few would argue with that statement, Kagan 

went on to state that ―even the most meticulously crafted and closely analyzed opinion may not endure 

the test of time:  A future court may overturn such an opinion on the ground that new times and 

circumstances demand a different interpretation of the Constitution.‖
37

  This troubling statement raises 

the question:  What ―new times and circumstances‖ demand, in Kagan‘s mind, a ―different 

interpretation of the Constitution‖? 

 

 Kagan then proceeded to discuss how judges should reach their decisions, and in doing so 

blurred the line between lawmaker and judge.  When creating law, maintaining high ideals and goals is 

certainly important.  Those ends, however, are for the electorate and their representatives to decide: 

 

As men and as participants in American life, judges will have opinions, prejudices, 

values.  Perhaps most important, judges will have goals. And because this is so, judges 

will often try to mold and steer the law in order to promote certain ethical values and 

achieve certain social ends.  Such activity is not necessarily wrong or invalid.  The law, 

after all, is a human instrument—an instrument designed to meet men‘s needs. . . .  

Concern for ethical values thus has an important role to play in the judicial process.  For 

in the last analysis, the law is a very human enterprise with very human goals. 

 

 And yet, no court should make or justify its decisions solely by reference to the 

demands of social justice.  Decisions should be based upon legal principle and reason; 

they should appeal no less to our intellectual than to our ethical sense.  If a court cannot 

justify a ruling in terms of legal principle, then that court should stay its hand:  No judge 

should hand down a decision that cannot plausibly be grounded in principles referable to 

an accepted source of law.  If, on the other hand, a court can justify a ruling in terms of 

legal principle, then that Court must make every effort to do so.  Judicial decisions must 

be based, above all else, on law and reason.
38

 

 

Kagan‘s position is troubling for several reasons.  First, she does not reject the practice of 

judges ―mold[ing] and steer[ing] the law in order to promote certain ethical values and achieve certain 

social ends.‖  As Ed Whelan has noted,  

 

It simply does not follow from the proposition that law is ―an instrument designed to 

meet men‘s needs‖ that judges may properly ―try to mold and steer the law‖ to promote 

the ethical values and social ends that they favor.  One obvious alternative that Kagan 

passes over is that judges should accept the ―instrument‖ of law as it has been crafted by 

its enactors.
39

 

 

                                                 
34 Id. at 119. 
35 Id. 
36 Id.   
37 Id. 
38 Id. 120-21 (emphasis added). 
39 Posting of Ed Whelan to Bench Memos, Kagan‟s Oxford Thesis, NAT‘L REV. ONLINE, 

http://www.nationalreview.com/bench-memos/55818/kagan-s-oxford-thesis/ed-whelan (May 19, 2010, 142:17). 
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Second, although Kagan recognized the importance of ―ruling in terms of principle,‖ she 

believed that this was necessary, in part, because it gave opinions ―lasting effect,‖
40

  not necessarily 

because it made them right.  As Whelan has noted, reading the paragraphs together, it appears that  

 

Kagan thinks that it‘s fine for a judge to pursue his favored ethical values and social ends 

in interpreting the law so long as he can offer public reasons that are ―plausibly . . . 

grounded‖ in legal principles.  In Kagan‘s usage, terms like ―justify‖ and ―be based 

upon‖ do not mean that the decision must be right; they mean only that it must be 

plausible.  Given the broad acceptance in the modern legal culture of freewheeling 

methodologies and the existence of so many wrongheaded precedents, the test of mere 

plausibility isn‘t much of a constraint on judicial willfulness.
41

 

 

In fact, Kagan wrote on the next page, ―Judicial opinions may well appeal to the ethical sense—but 

this alone is not enough.  In order to achieve some measure of permanence in an ever-fluctuating 

political and social order, judicial decisions must be plausibly rooted in either the Constitution or 

another accepted source of law.‖
42

  Most Americans, however, hope that judges will root their 

decisions in a proper reading of the Constitution, not merely a ―plausible‖ one.  Senators should 

question Kagan about the document and how, if at all, her views have evolved. 

 

Nearly thirty years later, Kagan‘s writings are more tempered.  In written questions following 

the hearing on her nomination to be Solicitor General of the United States, she was asked by Senator 

Specter, then the ranking Republican on the Senate Judiciary Committee, as part of a larger question 

on ―[w]hat principles of constitutional interpretation help [her] to begin [her] analysis of whether a 

particular statute infringes upon some individual right,‖ if there is ―any room in constitutional 

interpretation for the judge‘s own values or beliefs?‖
43

  She replied:  ―I think a judge should try to the 

greatest extent possible to separate constitutional interpretation from his or her own values and beliefs. 

In order to accomplish this result, the judge should look to constitutional text, history, structure, and 

precedent.‖
44

 When asked about ―judicial activism‖ and if she ―agree[d] with the view that the courts, 

rather than the elected branches, should take the lead in creating a more just society,‖ Kagan 

responded, ―I do not agree with this view. I think it is a great deal better for the elected branches to 

take the lead in creating a more just society than for courts to do so.‖
45

 

 

 Despite these statements, the most telling clues about what one might expect as to Kagan‘s 

general approach to judging appear in a book review she wrote outside of her normal scholarly 

                                                 
40 Oxford Thesis, supra note 33, at 121.  Kagan wrote,  

The judge must make principled decisions for three reasons.  First, only the methods of principle and 

reason can justify supreme judicial authority in a political democracy.  Second, only those methods can 

guarantee that the public will continue to accept and support the Supreme Court‘s role in the American 

system of government.  Third—and most important from our point of view—only those methods can 

ensure that opinions will have a lasting effect. 

Id. (footnotes omitted). 
41 Posting of Ed Whelan to Bench Memos, Kagan‟s Oxford Thesis, NAT‘L REV. ONLINE, 

http://www.nationalreview.com/bench-memos/55818/kagan-s-oxford-thesis/ed-whelan (May 19, 2010, 14:17) (alteration in 

the original). 
42 Oxford Thesis, supra note 33, at 121. 
43 Solicitor General Hearing, supra note 5, at 168 (Written Questions for Solicitor General Nominee Elena Kagan from 

Senator Specter). 
44 Id. 
45 Id. at 167. 
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interests in First Amendment and administrative law.  In Confirmation Messes, Old and New,
46

 Kagan 

reviewed a book by Professor Stephen Carter, The Confirmation Mess,
47

 in which Carter argued that 

the Senate, in confirming Supreme Court Justices, ought to limit their questioning to matters of 

technical competence (objective qualifications such as analytical ability, writing skills, and the like) 

and moral judgment and avoid questions concerning judicial philosophy and the application of that 

philosophy to concrete cases.
48

  Kagan, however, argued that ―[t]he kind of inquiry that would  

contribute most to understanding and evaluating a nomination is the kind Carter would forbid: 

discussion first, of the nominee‘s broad judicial philosophy and, second, of her views on particular 

constitutional issues.‖
49

  In Kagan‘s view, Carter rightly believes that both ―the Senate and the 

President have an independent responsibility to evaluate . . . whether a person ought to serve as a 

Supreme Court Justice.‖
50

 But, ―contrary to Carter‘s view, the President and Senate themselves have a 

constitutional obligation to consider how an individual, as a judge, will read the Constitution: that is 

one part of what it means to preserve and protect the founding instrument.‖
51

  Kagan concluded with 

this observation:  

 

The real confirmation mess, in short, is the absence of the mess that Carter describes. . . . 

[T]he problem is not that senators engage in substantive discussion with Supreme Court 

nominees; the problem is that they do not. Senators effectively have accepted the limits 

on inquiry Carter proposes; the challenge now is to overthrow them.
52

 
 

This conclusion in itself should not be troubling.  Indeed, if one takes seriously the Senator‘s 

duty, it is fundamentally correct.
53

 Along the way to reaching this conclusion, however, Kagan raises 

several red flags concerning her own understanding of the proper role of the Court and the Justices‘ 

work; that apparent understanding is disconcerting. Kagan notes with approval Carter‘s stated view 

that most cases before the Court require more ―than the application of ‗mundane and lawyerly‘ 

skills.‖
54

 Rather, these cases require ―‗interpretive judgment,‘‖ and in all such cases ―‗there comes a 

crucial moment when the interpreter‘s own experience and values become the most important data.‘‖
55

 

Kagan notes, as part of her agreement with Carter on this point, that ―many of the votes a Supreme 

Court Justice casts have little to do with technical legal ability and much to do with conceptions of 

value.‖
56

 

 

                                                 
46 62 U. CHI. L. REV. 919 (1995). 
47

 STEPHEN L. CARTER, THE CONFIRMATION MESS (1994). 
48 Kagan, Confirmation Messes, 62 U. CHI. L. REV. at 920-23. 
49 Id. at 935. 
50 Id. at 931. 
51 Id. at 938. 
52 Id. at 942. 
53 See generally id. at 934-35.  Senators, like the President, take an oath to defend and uphold the Constitution, and it is 

difficult to see how Senators are acting consistently with this oath by simply rubber-stamping a President‘s Supreme Court 

nominees without determining how those nominees are likely to treat the Constitution the Senators swore to defend.  

Justices Souter‘s, Breyer‘s, and Ginsburg‘s careers provide ample evidence of the dangers of failing to conduct a searching 

substantive review of Supreme Court nominees.  Conservative scholar Matthew Franck has endorsed Kagan‘s view that 

Senators should focus confirmation questioning on a nominee‘s judicial philosophy, understanding of the Constitution, and 

the application of that philosophy and understanding to specific situations.  Posting of Matthew J. Franck to Bench Memos, 

Stephen Carter Recycles, NAT‘L REV. ONLINE, http://www.nationalreview.com/bench-memos/50176/stephen-carter-

recycles/matthew-j-franck (May 10, 2009, 15:50).   
54 Kagan, Confirmation Messes, 62 U. CHI. L. REV. at 932 (quoting CARTER, THE CONFIRMATION MESS 151). 
55 Id. (quoting CARTER, THE CONFIRMATION MESS 151). 
56 Id. 
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Kagan‘s thoughts seem to echo President Obama‘s statement explaining his decision to vote 

against confirming John Roberts to be Chief Justice.  As Ed Whelan recounts, quoting another essay 

that he had written, ―‗In explaining his vote against [Chief Justice] Roberts, Obama opined that 

deciding the ―truly difficult‖ cases requires resort to ―one‘s deepest values, one‘s core concerns, one‘s 

broader perspectives on how the world works, and the depth and breadth of one‘s empathy.‖‗‖
57

  To be 

fair, Kagan does not specifically mention ―empathy‖ in her exposition of the judge‘s role.  Yet, it is not 

unfair to suggest that Kagan‘s agreement with Obama‘s emphasis on the importance of ―empathy‖ in a 

judge is at least implicit in her endorsement of Carter‘s view that a judge‘s ―‗own experience‘‖ is 

crucial in deciding difficult cases.  She cannot be saying that ―‗experience‘‖ means simply the judge‘s 

experience in textual exegesis and application of law to fact; such a limited understanding of 

―‗experience‘‖ would be inconsistent with her approval of Carter‘s view that judging requires more 

―than the application of ‗mundane and lawyerly skills‘‖ (which one would think includes the skills to 

engage in textual exegesis and to apply law to fact). It is more reasonable to conclude that Kagan 

means by ―‗experience‘‖ the type of real world experiences and associations that allow a judge to 

develop the empathy that President Obama has stated is so important to the judge‘s task. 

 

Kagan does differentiate between a judge‘s moral character (i.e., the moral values he holds 

personally) and other ―values that matter most in the enterprise of judging.‖
58

  Those more relevant 

values are the ―values embodied in the Constitution and the proper role of judges in giving effect to 

those values.‖
59

 From this, one might conclude that Kagan does not really believe that a judge‘s 

personal values should have a role in deciding cases; rather the only values the judge should rely on are 

those the judge finds in the Constitution.   

 

But two things raise doubt about this conclusion:  First, as was the case concerning the role of 

empathy in Kagan‘s judicial philosophy, to conclude that Kagan eschews all reliance on personal 

values in judging seems inconsistent with her endorsement of Carter‘s view that in difficult cases, 

―‗interpretive judgment‘‖ depends on ―‗the interpreter‘s own experience and values.‘‖
60

 Second, given 

that President Obama has clearly stated his view of the importance of a judge‘s ―deepest values,‖ ―core 

concerns,‖ ―empathy,‖
61

 and, most recently, ―a keen understanding of how the law affects the daily 

lives of the American people,‖
62

 to the task of judging, it is difficult to believe he would nominate 

someone for a lifetime appointment to the Supreme Court who does not to some extent share that view. 

There is certainly enough in Kagan‘s published views about the enterprise of judging to at least raise 

serious concern about whether she could (or even whether she would think it is necessary to) put aside 

her own personal values in deciding cases (or at least what she terms the difficult cases, which likely 

include cases involving controversial social issues).  Furthermore, in an interview published in the May 

                                                 
57 Posting of Ed Whelan to Bench Memos, Ruth Marcus‟s Misguided Defense of the Obama Standard, NAT‘L REV. ONLINE, 

http://www.nationalreview.com/bench-memos/50192/ruth-marcuss-misguided-defense-obama-standard/ed-whelan (May 6, 

2009, 8:16) (alteration in the original) (quoting Edward Whelan, Obama‟s Constitution, THE WEEKLY STANDARD, Mar. 17, 

2008, available at http://www.weeklystandard.com/Content/Public/Articles/000/000/014/849oyckg.asp). 
58 Kagan, Confirmation Messes, 62 U. CHI. L. REV. at 933. 
59 Id. at 933-34. 
60 Id. at 932 (emphasis added). 
61 Posting of Ed Whelan to Bench Memos, Ruth Marcus‟s Misguided Defense of the Obama Standard, NAT‘L REV. ONLINE, 

http://www.nationalreview.com/bench-memos/50192/ruth-marcuss-misguided-defense-obama-standard/ed-whelan (May 6, 

2009, 8:16) (internal punctuation omitted) (quoting Edward Whelan, Obama‟s Constitution, THE WEEKLY STANDARD, Mar. 

17, 2008, available at http://www.weeklystandard.com/Content/Public/Articles/000/000/014/849oyckg.asp. 
62 Press Release, The White House, Remarks by the President on the Retirement of Justice Stevens and on the West 

Virginia Mining Tragedy (April 9, 2010), http://www.whitehouse.gov/the-press-office/remarks-president-retirement-

justice-stevens-and-west-virginia-mining-tragedy. 
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2004 issue of The Metropolitan Corporate Counsel, Kagan said, in recognizing the ―inevitabl[e] . . . 

political aspect‖ to confirmation hearings, 

 

Our courts are called upon to decide important matters—matters that often have great 

public impact. The attitudes and views that a person brings to the bench make a 

difference in how they reach those decisions. So the Senate is right to take an interest in 

who these people are and what they believe.
63

 

 

Moreover, even if Kagan believes the only values a judge should rely on are those the judge 

finds in the Constitution, that in itself is troubling.  It has been a hallmark of Supreme Court 

jurisprudence over the last half-century or so to substitute constitutional ―values‖ for the actual 

constitutional text.
64

 That approach to constitutional ―interpretation‖ is illicit because it ―fails to respect 

the choices made by those who drafted and ratified the Constitution.‖
65

 Drafting a constitution (or any 

law) requires ―determining how and to what extent to implement concretely often-conflicting 

principles or values,‖ and typically requires ―difficult judgments and compromises.‖
66

 Those 

judgments and compromises are written into the Constitution‘s text; to exalt constitutional ―values‖ 

over the actual text ―‗dishonor[s] an essential part of the enactment,‘ and thus usurps power that 

properly belongs to the lawmaker . . . .‖
67

 Put another way, this constitutional ―values‖ method of 

interpretation requires the judge to make policy decisions—especially, but not only, the decision of 

how far to extend a constitutional ―value‖—that the Constitution leaves to the people and their 

representatives. If that is Kagan‘s approach to deciding constitutional cases, her nomination should 

cause concern even if she rejects a judge‘s reliance on personal values.  Of course, it may also be that 

the point of searching for and abstracting ―values‖ from the Constitution‘s text is to have a means of 

putting constitutional clothing on one‘s own values.  For instance, it is very likely that the Supreme 

Court‘s discovery and abstraction of the ―constitutional‖ value of ―privacy‖ in Griswold v. 

Connecticut,
68

 was just a means to connect the Justices‘ own value judgments to something in the 

Constitution, no matter how tenuous that connection was.  Given the general focus of her scholarship 

on doctrine and policy rather than constitutional text, it is not a stretch to conclude that may well be her 

approach.  Certainly, there is more than sufficient reason to question her extensively on her judicial 

philosophy and her view of a judge‘s task in interpreting and applying the Constitution.   

 

These concerns about the role of ―values‖ in Kagan‘s judicial philosophy raise one other 

question:  What values would Kagan bring to the Supreme Court or find in the Constitution?  In her 

response to written questions following the hearing on her nomination to be solicitor general, Kagan 

said that she ―view[s] as unjust the exclusion of individuals from basic economic, civic, and political 

opportunities of our society on the basis of race, nationality, sex, religion, and sexual orientation.‖
69

  A 

                                                 
63 Editor Interviews Elena Kagan, Dean of Harvard Law School, New England and Boston—Law Schools; Harvard Law 

School:  Progress on Many Fronts, THE METROPOLITAN CORPORATE COUNSEL, May 2004, at 45, 45, available at 

http://www.metrocorpcounsel.com/pdf/2004/May/45.pdf (emphasis added). 
64 See generally John Tuskey, Do as We Say and Not (Necessarily) as We Do: The Constitution, Federalism, and the 

Supreme Court‟s Exercise of the Judicial Power, 34 CAP. U. L. REV. 153, 169-71 (2005).  
65 Id. at 170. 
66 Id.; see also John Harrison, The Power of Congress to Limit the Jurisdiction of the Federal Courts and the Text of Article 

III, 64 U. CHI. L. REV. 203, 253-54 (1997); Gerard V. Bradley, Beguiled: Free Exercise Exemptions and the Siren Song of 

Liberalism, 20 HOFSTRA L. REV. 245, 252 (1991). 
67 Tuskey, Do as We Say, 34 CAP. U. L. REV at 171 (quoting Am. Jewish Cong. v. City of Chicago, 827 F.2d 120, 139 (7th 

Cir. 1987) (Easterbrook, J., dissenting)). 
68 381 U.S. 479 (1965). 
69 Solicitor General Hearing, supra note 5, at 172 (Written Questions for Solicitor General Nominee Elena Kagan from 

Senator Specter) (her answer was in response to a multi-part question that included ―What other ‗moral injustices of the 
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more general indication of Kagan‘s ―values‖ is her characterizations of Judge Bork, and Justices 

Thomas, Souter, Breyer, and Ginsburg.  Kagan writes of the ―extreme conservatism of Bork‘s known 

views,‖
70

 and opines, citing David Strauss‘s argument in his review of Carter‘s book, that the cause of 

the confirmation ―mess‖ that Carter decried in Bork‘s and subsequent cases was ―the simple attempt of 

the Reagan and Bush administrations to impose an ideologically charged vision of the judiciary in an 

unsympathetic political climate.‖
71

 In contrast, Kagan describes Justices Breyer and Ginsburg—despite 

Justice Ginsburg‘s close association with the ACLU, her radical theory that a right to abortion is 

required to provide equal protection for women, and her suggestion to replace Mother‘s Day and 

Father‘s Day with an androgynous Parent‘s Day to ―minimize traditional sex-based differences in 

parental roles‖
72

—as ―moderates.‖
73

 Given the characterizations, it is not unreasonable to think that 

Kagan would most likely share (or at least sympathize with) Justice Breyer‘s and Justice Ginsburg‘s 

understanding of the Constitution and the role of Supreme Court Justices.  

 

In her written responses following the hearing on her solicitor general nomination, however, 

Kagan clarified her previous characterization of Justice Ginsburg:  

 

My statement in 1995 that Justice Ginsburg was a ―moderate‖ (meaning something like 

―in the middle‖) was based on her record on the Court of Appeals for the D.C. Circuit, 

not on any of the positions you cite. I do not recall (or perhaps never knew) what Justice 

Ginsburg said about the women‘s issues you cite, but as these positions are presented 

here, I do not agree with them and would not characterize them as moderate.
74

 

 
Also of interest is the fact that, at her confirmation hearing, Kagan moved away from her 

position in the article.  Senator Hatch asked about her argument that ―the Senate should ask judicial 

nominees about their views on constitutional issues, the direction they would take the Court, and even 

about votes that they would cast‖ and how she would ―square this with the principle that judges must 

be impartial and with the oath they take to provide justice without respect to persons,‖
75

  With regard 

                                                                                                                                                                       
first order‘ do you see in our society?‖  Id at 171.), see also supra pp. 3-5 (noting Kagan‘s leftist political views while at 

Princeton). 
70 Kagan, Confirmation Messes, 62 U. CHI. L. REV. at 940. 
71 Id. at 929 (emphasis added) (citing David A. Strauss, Whose Confirmation Mess?, AM PROSPECT 91, 96 (Summer 

1994), reviewing Carter, The Confirmation Mess). 
72 Kagan herself notes Justice Ginsburg‘s views on the relationship between abortion and sexual equality.  See Kagan, 

Confirmation Messes, 62 U. CHI. L. REV. at 938 (citing Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in 

Relation to Roe v. Wade, 63 N.C.L. REV. 375 (1985)).  On Justice Ginsburg‘s suggestion to abolish Mother‘s Day and 

Father‘s Day, see Posting by Ed Whelan to Bench Memos, This Day in Liberal Judicial Activism—May 10, NAT‘L REV. 

ONLINE, http://www.nationalreview.com/bench-memos/50177/day-liberal-judicial-activism-may-10/ed-whelan (May 10, 

2009, 8:00). 
73 See Kagan, Confirmation Messes, 62 U. CHI. L. REV. at 941. 
74 Solicitor General Hearing, supra note 5, at 170 (Written Questions for Solicitor General Nominee Elena Kagan from 

Senator Specter).  The question asked was  

Prior to Justice Ginsburg‘s confirmation to the Supreme Court, she wrote on a number of women‘s issue[s]. 

She had written that the age of consent for women should be 12, that prisons should house men and women 

together in order to have gender equality, that Mother‘s and Father‘s Day should be abolished because they 

stereotype men and women, and that there is a constitutional right to prostitution. In a 1995 book review, 

you called Justice Ginsburg a ―moderate.‖ Do you believe these are moderate positions?  Do you agree 

with these positions?  If not, with which ones do you disagree? 

Id. at 169.  But see note 72, supra (noting how Kagan herself cited Ginsburg‘s article on abortion and sexual equality in her 

1995 Confirmation Messes article). 
75 Id. at 118 (Questioning of Sen. Orrin Hatch). 
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to the first part of the question, Kagan stated, ―I am not sure that sitting here today I would agree with 

that statement.‖
76

  She continued with this statement: 

 

I wrote that when I was in the position of sitting where the staff is now sitting and feeling 

a little bit frustrated that I really was not understanding completely what the judicial 

nominee in front of me meant and what she thought. But I think that you are exactly 

right, of course, that there are other—that this has to be a balance. The Senate has to get 

the information that it needs, but as well, the nominee for any particular position, whether 

it is judicial or otherwise, has to be protective of certain kinds of interests.
 77

 

 
 Although Kagan moved away from the position stated in her book review during her solicitor 

general nomination hearing, in an interview published in the May 2004 issue of The Metropolitan 

Corporate Counsel, then-Dean Kagan was asked ―Is there a better way of placing appellate judges? 

Must it be part of a political process?‖
78

  Kagan responded, 

 

I think confirmation proceedings inevitably have a political aspect.  Our courts are called 

upon to decide important matters—matters that often have great public impact. The 

attitudes and views that a person brings to the bench make a difference in how they reach 

those decisions. So the Senate is right to take an interest in who these people are and what 

they believe. The Senate in fact has an important role to play in the confirmation of 

judges, although there are more and less responsible ways to carry out that function.
79

 

 

This quote, made recently, but before Kagan faced Senate confirmation, seems to affirm the position 

taken in her book review.  Furthermore, Senator Specter, in his written questions to Kagan following 

her solicitor general nomination, prefaced his request for her views on constitutional issues with a 

quote from her book review and her statement to Senator Hatch that the ―‗Senate has to get the 

information that it needs . . . [from] the nominee, for any particular position—whether it‘s judicial or 

otherwise.‘‖
80

  Kagan responded that ―the information the Senate needs is related to the position that 

the nominee hopes to perform. So, for example, information that is relevant to one executive branch 

position may not be relevant to another, and information that is relevant to a judicial position may not 

be relevant to either (or vice versa).‖
81

  In her answer, Kagan seems to leave room for the Senate 

seeking different information from judicial nominees than they would seek from an executive branch 

nominee.  Given that Kagan has now been nominated to a lifetime judicial position on the nation‘s 

highest court, it would seem that by Kagan‘s own reckoning, the Senate has a stronger interest in more 

forthcoming answers regarding her judicial philosophy and her views on constitutional issues.   

 

 Kagan‘s tribute to Justice Thurgood Marshall, published in the Texas Law Review, might also 

shed some light on her judicial philosophy and approach to constitutional interpretation, particularly if 

Kagan adopts Justice Marshall‘s approach to constitutional interpretation.  On its face, the article only 

                                                 
76 Id. 
77 Id.  
78 Editor Interviews Elena Kagan, Dean of Harvard Law School, New England and Boston—Law Schools; Harvard Law 

School:  Progress on Many Fronts, THE METROPOLITAN CORPORATE COUNSEL, May 2004, at 45, 45, available at 

http://www.metrocorpcounsel.com/pdf/2004/May/45.pdf. 
79 Id. (emphasis added). 
80 Solicitor General Hearing, supra note 5, at 165 (Written Questions for Solicitor General Nominee Elena Kagan from 

Senator Specter) (alteration in the original).   
81 Id. 
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discusses Justice Marshall‘s approach to the law and provides little of Kagan‘s own views.  She 

explained that the stories Justice Marshall told to his law clerks, 

 

reminded us, as Justice Marshall thought all lawyers (and certainly all judges) should be 

reminded, that, behind law there are stories—stories of people‘s lives as shaped by law, 

stories of people‘s lives as might be changed by law.  Justice Marshall had little use for 

law as abstraction, divorced from social reality (he muttered under his breath for days 

about Judge Bork‘s remark that he wished to serve on the Court because the experience 

would be ―an intellectual feast‖); his stories kept us focused on law as a source of human 

well-being.
82

 
 

She explained that Justice Marshall had an ―understanding of the pragmatic—of the way in 

which law worked in practice as well as on the books, of the way in which law acted on people‘s 

lives,‖
83

 and that 

 

[i]f a clerk wished for a year of spinning ever more refined (and ever less plausible) law-

school hypotheticals, she might wish for a clerkship other than Justice Marshall‘s. If she 

thought it more important for a Justice to understand what was truly going on in a case 

and to respond to those realities, she belonged in Justice Marshall‘s chambers.
84

 

 

While Kagan noted that ―notions of equity‖ did not always govern Justice Marshall‘s votes in 

cases and that he ―believed devoutly . . . in the rule of law,‖ ―[a]lways, though, Justice Marshall 

believed that one kind of law—the Constitution—was special, and that the courts must interpret it in a 

special manner. Here, more than anywhere else, Justice Marshall allowed his personal experiences, and 

the knowledge of suffering and deprivation gained from those experiences, to guide him.‖
85

  She 

explained with this statement: 

 

[I]n Justice Marshall‘s view, constitutional interpretation demanded, above all else, one 

thing from the courts: it demanded that the courts show a special solicitude for the 

despised and disadvantaged. It was the role of the courts, in interpreting the Constitution, 

to protect the people who went unprotected by every other organ of government—to 

safeguard the interests of people who had no other champion. The Court existed primarily 

to fulfill this mission.
86

  

 

According to Kagan, the case that she thought Justice Marshall cared the most about during her 

clerkship was Kadrmas v. Dickinson Public Schools, a case raising the question of ―whether a school 

district had violated the Equal Protection Clause by imposing a fee for school bus service and then 

refusing to waive the fee for an indigent child who lived sixteen miles from the nearest school.‖
87

  

Although Kagan had told him ―it would be difficult to find in favor of the child, Sarita Kadrmas, under 

equal protection law,‖ Kagan further explained, 

 

[t]o Justice Marshall, the notion that government would act so as to deprive poor children 

of an education—of ―an opportunity to improve their status and better their lives‖—was 

                                                 
82 Elena Kagan, For Justice Marshall, 71 TEX. L. REV. 1125, 1127 (1993). 
83 Id. at 1127-28. 
84 Id. at 1128. 
85 Id.  
86 Id. at 1129. 
87 Id.  
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anathema. And the notion that the Court would allow such action was even more so; to 

do this would be to abdicate the judiciary‘s most important responsibility and its most 

precious function.
88

 

 

Kagan explained that, under ―Justice Marshall‘s vision of the Court and the Constitution,‖ 

―[t]he nine Justices sat . . . to ensure that Sarita Kadrmas could go to school each morning. . . .  And 

however much some recent Justices have sniped at that vision, it remains a thing of glory.‖
89

 

 

Justice Marshall‘s approach to judging and constitutional interpretation sound much like the 

qualities that President Obama has said that he will look to in selecting judges.  The Senate Judiciary 

Committee should question Kagan about this article and ask whether she, if confirmed, will adopt 

Justice Marshall‘s view of the role of the Supreme Court and of the Constitution in deciding cases that 

come before the Court. 

 

Finally, Kagan‘s praise for Aharon Barak may shed light on her judicial philosophy.  

According to an article in the Harvard Law Record, Kagan called Aharon Barak, her ―‗judicial hero,‘‖ 

stating that ―‗[h]e is the judge who has best advanced democracy, human rights, the rule of law, and 

justice.‘‖
90

  The remarks were made on the occasion of Barak, ―the recently retired President of the 

Supreme Court of Israel,‖ receiving ―the Peter Gruber Foundation 2006 Justice Prize . . . .‖
91

 

 

Ed Whelan, writing about Kagan‘s comments, cited Judge Richard Posner‘s critique of Barak 

from Posner‘s book How Judges Think:
92

   

 

―One of the most prominent of the aggressively interventionist foreign judges is 

Aharon Barak. . . . [H]is book on judging is Exhibit A for why American judges should 

be wary about citing foreign judicial decisions. . . .  Although Barak is familiar with the 

American legal system and supposes himself to be in some sort of sync with liberal 

American judges, he actually inhabits a completely and, to an American, weirdly 

different juristic universe. . . . 

 

[W]ithout a secure constitutional basis, Barak created a degree of judicial power 

undreamt of by our most aggressive Supreme Court justices. . . .  Among the rules of 

Israeli law that Barak‘s judicial opinions have been instrumental in creating are that any 

citizen can ask a court to block illegal action by a government official even if he is not 

personally affected by it . . . ; that any government action that is ‗unreasonable‘ is illegal  

. . . ; that in the name of ‗human dignity‘ a court can order the government to alleviate 

homelessness and poverty; and that a court can countermand military orders. . . . 

 

Barak bases his conception of judicial authority on abstract principles that in his 

hands are merely plays on words. . . . For Barak, [the term ‗democracy‘] has a 

‗substantive‘ component, namely a set of rights (‗human rights‘ not limited to political 

                                                 
88 Id. (footnote omitted). 
89 Id. at 1130. 
90 Rebecca Agule, Distinguished Israeli Jurist Receives 2006 Justice Prize, HARV. LAW REC., Sept. 29, 2006, available 

at  http://www.hlrecord.org/2.4463/distinguished-israeli-jurist-receives-2006-justice-prize-1.578536. 
91 Id. 
92 Posting of Ed Whelan to Bench Memos, Kagan‟s “Judicial Hero,” Aharon Barak, NAT‘L REV. ONLINE, 

http://www.nationalreview.com/bench-memos/55919/kagan-s-judicial-hero-aharon-barak/ed-whelan (May 21, 2010, 

14:16). 
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rights, such as the right to criticize public officials, that support democracy), enforced by 

the judiciary, that clips the wings of elected officials.  This is not a justification for a 

hyperactive judiciary, but merely a redefinition of it. 

 

To him [interpretation] is a practice remote from a search from the meaning 

intended by the authors of legislation. . . . 

 

Armed with such abstractions as ‗democracy,‘ ‗interpretation,‘ . . . and (of course) 

‗justice‘ (‗I try to be guided by my North Star, which is justice. I try to make law and 

justice converge, so that the Justice will do justice‘), the judiciary is a law unto itself.‖
93

 

 

Whelan also notes that Posner ―quotes Judge Bork as writing that Barak ‗establishes a world 

record for judicial hubris.‘‖
94

 

 

The full context of then-Dean Kagan‘s comments regarding President Aharon Barak can be 

found by reviewing the video of the award presentation and are even more disturbing. Kagan began by 

recounting her conversation with President Barak the night before,  

 

We were having dinner last night in the Caspersen Room in the library. And, in 

the Caspersen Room there are a couple of portraits of famous and great judges whom 

Harvard is associated with. The portraits there are of Justice Brandeis and of Justice 

Holmes, and, as we look around this room [Ames Courtroom] there are some more 

portraits of great Justices whom Harvard Law School is associated with. Here, Justice 

Brennan, and there, Justice Frankfurter, but as I said to President Barak yesterday, the 

Harvard Law School association of which I‘m most proud is the one we have with 

President Barak of the Israeli Supreme Court. . . . I told President Barak and I want to 

repeat in public that he is my judicial hero. He is the judge or justice in my lifetime 

whom I think best represents and has best advanced the values of democracy and human 

rights, of the rule of law, and of justice.
95

  

 

Senators should question Kagan about her statements regarding President Barak being her 

judicial hero.  While Barak has a compelling life story and certainly, as Whelan notes, ―merits 

respect,‖ it is ―a far different matter for an American lawyer—a Supreme Court nominee, no less—to 

regard him as one‘s ‗judicial hero.‘‖
96

 

 

Questions 

 

 In general, what is your understanding of the Court‘s power of judicial review?  Do you believe the 

rationale given in Marbury v. Madison and Federalist 78 for the exercise of judicial review 

correctly explain the basis for the power?  If so, why?  If not, why not? 

 

                                                 
93 Id. (quoting RICHARD POSNER, HOW JUDGES THINK 362-68) (alterations in the original). 
94 Id. 
95 Videotape: September 21, 2006 Introduction of Israeli Supreme Court President Aharon Barak (Harvard Law School 

Media Services 2006), available at http://judiciary.senate.gov/nominations/SupremeCourt/KaganQuestionnaire.cfm (Audio 

and Video Files, Part 1, comment begins at 2:04 mark). 
96 Posting of Ed Whelan to Bench Memos, Kagan, Aharon Barak, and the “Litnus Test” of Standing, NAT‘L REV. ONLINE, 

http://www.nationalreview.com/bench-memos/56149/kagan-aharon-barak-and-litmus-test-standing/ed-whelan (May 28, 

2010, 12:15). 
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 General Kagan, in your senior thesis, To the Final Conflict:  Socialism in New York City, 1900-

1933, you wrote ―Why, in a society by no means perfect, has a radical party never attained the 

status of a major political force?‖  What imperfections did you see in our society at that time, and 

what imperfections do you see today? 

 

o Is it an imperfection that ―[t]he Constitution has never been held to confer a right to a 

minimum level of welfare‖?   

 

o What role do you believe the judiciary should play in addressing imperfections in society?    

 

 In your master‘s thesis, you state that it ―is not necessarily wrong or invalid‖ for judges to ―try to 

mold and steer the law in order to promote certain ethical values and achieve certain social ends.‖  

Do you still agree with that statement? 

 

o You also wrote that ―[d]ecisions should be based upon legal principle and reason; they 

should appeal no less to our intellectual than to our ethical sense.  If a court cannot justify a 

ruling in terms of legal principle, then that court should stay its hand:  No judge should 

hand down a decision that cannot plausibly be grounded in principles referable to an 

acceptable source of law.‖  You later wrote, ―Judicial opinions may well appeal to the 

ethical sense—but this alone is not enough.  In order to achieve some measure of 

permanence in an ever-fluctuating political and social order, judicial decisions must be 

plausibly rooted in either the Constitution or another accepted source of law.‖  Do you 

believe it is sufficient for a judicial decision to merely be ―based upon legal principle and 

reason‖ and be simply ―plausibly rooted in either the Constitution or another accepted 

source of law‖?  Shouldn‘t judges be seeking to firmly ground their decisions in legal 

principle and reason and seek out the proper interpretation of the Constitution, not merely a 

plausible one?  If two equally plausible interpretations exist, one that would advance the 

judge‘s ethical values and preferred social ends, and the other that would not, is it 

acceptable for the judge for this reason to choose one interpretation over the equally 

plausible other interpretation?   

 

o If it is acceptable, can you square that answer with the rationale for judicial review set out 

in Marbury and Federalist 78, which ground the power in the judge‘s duty to prefer the 

Constitution over other sources of law, thus requiring judges to set aside those other sources 

when they conflict with the Constitution?  If two equally plausible interpretations of a 

relevant constitutional provision exist, and the statute or other government enactment or 

action at issue is consistent with one of those interpretations, can a judge honestly find a 

conflict with the Constitution? 

 

 You also wrote in your master‘s thesis that ―even the most meticulously crafted and closely 

analyzed opinion may not endure the test of time:  A future court may overturn such an opinion on 

the ground that new times and circumstances demand a different interpretation of the Constitution.‖  

What do you believe are ―new times and circumstances‖ that would ―demand a different 

interpretation of the Constitution?‖  What ―new times and circumstances‖ could, for example, alter 

the meaning of the words ―nor shall any State deprive any person of life, liberty, or property, 

without due process of law,‖ and how could new times and circumstances change that meaning? 
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 You said in your response to written questions following the hearing on your nomination as 

solicitor general that you ―fully accept‖ the ―nation‘s traditional understanding that the Constitution 

generally imposes limitations on government rather than establishes affirmative rights and thus has 

what might be thought of as a libertarian slant.‖  Acceptance is different from agreement. Do you 

agree with the traditional understanding? Would you apply that understanding if confirmed? 

 

 General Kagan, in your review of Professor Carter‘s book, you note with approval Carter‘s stated 

view that most cases before the Court require more ―than the application of ‗mundane and 

lawyerly‘ skills.‖ Rather, these cases require ―‗interpretive judgment,‘‖ and in all such cases 

―‗there comes a crucial moment when the interpreter‘s own experience and values become the most 

important data.‘‖ You write, as part of your agreement with Carter on this point, that ―many of the 

votes a Supreme Court Justice casts have little to do with technical legal ability and much to do 

with conceptions of value.‖  However, in responding to written questions following the hearing on 

your nomination as solicitor general you told Senator Specter that ―I think a judge should try to the 

greatest extent possible to separate constitutional interpretation from his or her own values and 

beliefs. In order to accomplish this result, the judge should look to constitutional text, history, 

structure, and precedent.‖  Can you please reconcile these statements? 

 

 In 2006, you called Aharon Barak your ―judicial hero‖ and noted that ―[h]e is the judge or justice 

in my lifetime whom I think best represents and has best advanced the values of democracy and 

human rights, of the rule of law, and of justice.‖  Can you please elaborate on what you meant by 

that statement?  If confirmed, would you look to Barak‘s judicial method as a model for how to 

decide cases?  On what basis should a judge consider, use, or rely upon foreign precedents? 

 

 In Griswold v. Connecticut, the Court held that the Constitution contains a right to privacy and that 

this right extended to protect a married couple‘s right to use contraceptives.  The Constitution no 

where mentions either ―privacy‖ or ―contraception,‖ but the Griswold majority found a right to 

privacy in the emanations from penumbras of various constitutional provisions that in the 

majority‘s view had more or less to do with protecting some aspect of personal privacy.  Do you 

approve of the majority‘s reasoning in Griswold?  If so, how is that method consistent with any 

sound method or theory of interpretation?  If not, do you still accept that the Constitution protects 

some general right to privacy or personal autonomy?  If so, how do you derive that right from the 

Constitution‘s text, structure, and history? 

 

MILITARY RECRUITING & “DON’T ASK, DON’T TELL” 

 

 In October 2003, Kagan, then-dean at Harvard Law School, sent an e-mail to the law school 

community explaining that the military was recruiting on campus in violation of the school‘s anti-

discrimination policy.  As she explained, 

 

[t]he Law School‘s anti-discrimination policy, adopted in 1979, provides that any 

employer who recruits at the School and uses the services of OCS [the Office of Career 

Services] must sign a statement indicating that it does not discriminate on various bases, 

including sexual orientation. As a result of this policy, the military was barred for many 

years from using the services of OCS. Last year, the Dean of [the] Law School, in 

consultation with other officers of the University, reluctantly lifted this ban for the 

military. The Dean took this action because of a new ruling by the Department of 
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Defense stating that unless the Law School took this action, the entire University would 

lose federal funding under a statute known as the Solomon Amendment . . . . The Law 

School does not receive significant federal funding, and our federally sponsored student 

loan programs would not have been at risk. The University, however, receives about 16% 

of its operating budget from the federal government . . . .  The Dean determined, as did 

all his counterparts at other law schools, that he should make an exception to the School‘s 

anti-discrimination policy in the face of this threat to the University‘s funding.  I left this 

exception in force this year, once again because of the enormous adverse impact a 

prohibition of military recruitment would have on the research and educational missions 

of other parts of the University.
97

 

 

 Kagan continued on, writing: 

 

This action causes me deep distress . . . . I abhor the military‟s discriminatory 

recruitment policy. The importance of the military to our society―and the extraordinary 

service that members of the military provide to all the rest of us―makes this 

discrimination more, not less, repugnant.  The military‘s policy deprives many men and 

women of courage and character from having the opportunity to serve their country in the 

greatest way possible. This is a profound wrong―a moral injustice of the first order. And 

it is a wrong that tears at the fabric of our own community, because some of our members 

cannot, while others can, devote their professional careers to their country.
98

 

 

 When the Solomon Amendment was challenged in court on constitutional grounds, fifty-four 

Harvard Law School faculty members, including Kagan, ―filed an amicus brief in that suit [in the U.S. 

Court of Appeals for the Third Circuit] articulating different, statutory grounds for overturning the 

[Department of Defense‘s] policy.‖
99

  After the Third Circuit held in late 2004 that ―FAIR [Forum for 

Academic and Institutional Rights] ha[d] demonstrated a likelihood of success on the merits of its First 

Amendment claims and that it [wa]s entitled to preliminary injunctive relief‖ to enjoin enforcement of 

the Solomon Amendment,
100

  according to the New York Times, ―Ms. Kagan . . . barred military 

recruiters from [] campus[]. In Harvard‘s case, the recruiters were barred only from the main career 

office, while Ms. Kagan continued to allow them access to students through the student veterans‘ 

group.‖
101

  However,  

                                                 
97 Email from Elena Kagan , Dean of Harvard Law School, to Harvard Law School Community (Oct. 6, 2003, 8:03), 

available at http://judiciary.senate.gov/nominations/111thCongressExecutiveNominations/upload/KaganSG-Question13A-

Part22.pdf. 
98 Id. (emphasis added). 
99 Email from Elena Kagan, Dean of Harvard Law School, to Harvard Law School Community (Sep. 20, 2005, 17:36), 

available at http://judiciary.senate.gov/nominations/111thCongressExecutiveNominations/upload/KaganSG-Question13A-

Part22.pdf; Solicitor General Hearing, supra note 5, at 80-81 (Questionnaire for Non-Judicial Nominees:  Elena Kagan).  
100 Forum for Academic and Institutional Rights v. Rumsfeld, 390 F.3d 219, 224 (3d Cir. 2004).  The Third Circuit 

―reverse[d] and remand[ed] for the District Court to enter a preliminary injunction against enforcement of the Solomon 

Amendment.‖  Id. at 246. 
101 Katharine Q. Seelye, Potential Court Pick Faced Dilemma at Harvard, N.Y. TIMES, May 6, 2010, available at 

http://www.nytimes.com/2010/05/07/us/politics/07kagan.html?ref=todayspaper&pagewanted=all.  Nina Totenberg reported 

that ―[w]hen a federal appeals court struck down the provision nearly a year and a half after she became dean, she reinstated 

Harvard‘s anti-discrimination policy barring military recruiters from using the school‘s placement office.‖  Nina Totenberg, 

Kagan‟s Attitude Toward Military Faces Scrutiny, NPR, June 9, 2010, 

http://www.npr.org/templates/story/story.php?storyId=127579195.   However, Totenberg explains that 

while her public position as dean was to revert to the anti-discrimination policy, Kagan reached out 

privately to the Student Veterans Association, asking the members, some of them Iraq War veterans, to 

once again act as a proxy for the placement office.  
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the ban lasted only for the spring semester in 2005.  The Pentagon told the university 

over the summer that it would withhold ‗all possible funds‘ if the law school continued to 

bar recruiters from the main placement office. So, after consulting with other university 

officials, Ms. Kagan said, she lifted the ban.
102

 

 

When the Third Circuit‘s decision was appealed to the Supreme Court, Kagan, ―in her capacity 

as a Professor of Law,‖
103

 joined thirty-nine other law professors in filing an amicus brief in support of 

FAIR in Rumsfeld v. FAIR,
104

 a case addressing the Solomon Amendment‘s constitutionality.
105

  

Notably, amici began their brief by expressing a ―deep[] commit[ment]‖ to their asserted ―fundamental 

moral principle‖ that a society that discriminates or otherwise tolerates discrimination on the basis of 

―‗sexual orientation‘‖ is not ―‗just.‘‖
106

  

 

The Solomon Amendment was a congressional response to law schools‘ disagreement with the 

government‘s prohibitions of homosexuals in the military.
107

 The Solomon Amendment,
108

 provides 

that institutions of higher education denying military recruiters equal access to students, at the same 

level provided to others allowed to recruit on campus, stand to lose their federal funding.
109

 The 

Solomon Amendment‘s text, with its most recent revision, prohibits funding to flow to an institution of 

higher education that 

 

has a policy or practice (regardless of when implemented) that either prohibits, or in 

effect prevents—(1) the Secretary of a military department or Secretary of Homeland 

Security from gaining access to campuses, or access to students (who are 17 years of 

age or older) on campuses, for purposes of military recruiting in a manner that is at least 

equal in quality and scope to the access to campuses and to students that is provided to 

any other employer . . . .
110

 

 

                                                                                                                                                                       
Recollections of her meeting with the group vary, and of the dozen or so people who were there, 

many could not speak on the record because of the positions they now hold.  

―It was a tough room,‖ said one of those present. ―She got more pushback than she was used to.‖  

. . . . 

Another officer of the club recalls the meeting as quite a bit less contentious. ―I don‘t remember us 

turning her down. We agreed to do a half-step less than she wanted.‖ 

In the end, the group posted on the Harvard website a somewhat ambiguous announcement 

declaring that it had decided to accept a ―limited interim role to assist fellow classmates‖ who wanted to 

meet with recruiters from the military legal offices. While the group declined to serve in a ―formal liaison‖ 

capacity for the school, it still sent out e-mails to the student body announcing when a military recruiter 

would be on campus and letting students know how to arrange interview times. Military recruiters thus 

continued to meet with students on campus and in the same classrooms where other recruiters met with 

students.  

Id. 
102 Katharine Q. Seelye, Potential Court Pick Faced Dilemma at Harvard, N.Y. TIMES, May 6, 2010, available at 

http://www.nytimes.com/2010/05/07/us/politics/07kagan.html?ref=todayspaper&pagewanted=all. 
103 Brief of Professors William Alford, et al. as Amici Curiae Supporting Respondents, Rumsfeld v. FAIR, 547 U.S. 47 

(2006) (No. 04-1152), at *1 n.2 [hereinafter Brief of Professors]. 
104 547 U.S. 47 (2006). 
10510 U.S.C. § 983 (2000 ed. and Supp. IV). 
106 See Brief of Professors, supra note 103, at *1. 
107 Rumsfeld v. FAIR, 547 U.S. at 51. 
108 10 U.S.C. § 983 (2000 ed. and Supp. IV). 
109 Id. 
110 10 U.S.C. § 983(b), (b)(1) (2000 ed. and Supp. IV). 
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 FAIR and the government agreed that the Solomon Amendment required law schools to ―offer 

military recruiters the same access to [their] campus[es] and students that [they] provide[] to the 

nonmilitary recruiter receiving the most favorable access.‖
111

 In other words, if a school allowed even 

one nonmilitary recruiter certain access, it had to allow the same access to military recruiters. 

 

 The professors‘ brief Kagan joined interpreted the Solomon Amendment differently.  

According to that brief, the Solomon Amendment ―rules out policies that target military recruiters for 

disfavored treatment, but it does not touch evenhanded antidiscrimination rules that incidentally affect 

the military.‖
112

  In other words, if schools did not allow access to nonmilitary recruiters who 

discriminated, the Solomon Amendment did not require schools to allow access to military 

recruiters.
113

 The professors framed the issue to characterize their schools‘ policies as content and 

viewpoint neutral: 

 

[T]he question is whether the Solomon Amendment confers upon military recruiters the 

unprecedented entitlement to disregard neutral and generally applicable recruiting rules 

whenever a school‘s failure to make a special exception might incidentally hinder or 

preclude military recruiting. The answer is ―no.‖
114

 

 

The Supreme Court unanimously rejected the professors‘ proposed interpretation.
115

 According 

to the Court, the Solomon Amendment‘s text focused on the access provided to military recruiters 

rather than the content of a school‘s recruiting policy.  Moreover, during the course of the FAIR 

litigation, Congress had revised the Solomon Amendment to ―now prevent[] an institution from 

receiving certain federal funding if it prohibits military recruiters ‗from gaining access to campuses, or 

access to students . . . on campuses, for purposes of military recruiting in a manner that is at least equal 

in quality and scope to the access to campuses and to students that is provided to any other 

employer.‘‖
116

 Congress had done this in response to the district court‘s reading that the original text of 

the Solomon Amendment required schools to provide only entry to campus but not necessarily equal 

access to students.
117

 The Supreme Court held that to accept the professors‘ interpretation would 

negate the revision—a revision enacted to allow military recruiters access to students on campus—by 

allowing schools to deny access to military recruiters so long as they did so under a generally 

applicable nondiscrimination policy.
118

  Following the Court‘s decision, Kagan sent an email to the 

Harvard Law School community in which she said that she was ―disappointed‖ by the Court‘s 

decision.
119

 

 

Notably, the amici professors made an argument in their brief that could threaten the protection 

of religious liberties should it be accepted by the Supreme Court.  In urging the Court to not decide the 

constitutional issues, the professors stated, 

 

                                                 
111 FAIR, 547 U.S. at 55. 
112 Brief of Professors, supra note 103, at *3. 
113 FAIR, 547 U.S. at 55-56. 
114 Brief of Professors, supra note 103, at *2. 
115 FAIR, 547 U.S. at 55-58. Justice Alito did not participate in the case. 
116 See id. at 54 (quoting 10 U.S.C. A. § 983(b) (2000 ed., Supp. IV)) (footnote omitted) (second alteration in the original). 
117 Id. at 54, 57 
118 Id. 
119 Email from Elena Kagan, Dean of Harvard Law School, to the Harvard Law School Community (Mar. 7, 2006, 9:16 

am), available at http://judiciary.senate.gov/nominations/111thCongressExecutiveNominations/upload/KaganSG-

Question13A-Part22.pdf. 



 21 

if the Court of Appeals‘ stated justifications for concluding that the Solomon Amendment 

is likely unconstitutional were applied to the Amendment as we read it―an exercise not 

undertaken below―the consequences could be worrisome. Our concern, first and 

foremost, is in furthering the eradication of invidious discrimination.  Accordingly, we 

are deeply concerned about an opinion that would accept the assertion that the Solomon 

Amendment requires nothing more than equal access―but then conclude that the statute 

is nonetheless unconstitutional because it infringes upon associational rights, compels 

unwilling speech, or restricts expressive conduct.
 120

 

 

As they explained,  

 

  Most obviously, such an approach could encourage attempts by discriminatory 

employers, educational institutions, or other groups to evade compliance with various 

pieces of federal civil rights legislation―including the Civil Rights Act of 1964 and Title 

IX of the Education Amendments of 1972―by asserting that granting equal treatment 

without regard to race or sex would send a ―message‖ with which they disagree.  

 

An additional complication in our view is the possibility that affirmance of the 

Court of Appeals‘ reasoning would be invoked by discriminators in efforts seeking 

immunity from the large and growing number of laws and ordinances that outlaw 

unequal treatment on the basis of sexual orientation. By one recent count, 23 States, the 

District of Columbia, and at least 183 cities and counties now prohibit sexual orientation 

discrimination in areas such as education, employment, housing, and public 

accommodations.  

 

At this point in our history, there are―happily―few institutions or groups willing 

to seek exemptions from civil rights laws on the ground that discrimination on the basis 

of race or sex is fundamental to their associational values. But the same cannot be said of 

those who seek to treat people unfavorably because they are lesbian, gay, bisexual, or 

transgender. And while this Court has recognized the compelling nature of the 

government‘s interest in stamping out discrimination against racial minorities and women 

―an interest that should outweigh even a constitutionally-based objection to enforcement 

of civil rights laws―it has not yet had the occasion to recognize a similarly compelling 

interest in the eradication of anti-gay bigotry.
 121

 

 

The professors‘ argument could be seen to claim that statutory protections for sexual 

orientation trump the First Amendment‘s religious liberty protections—a very dangerous position for 

those who believe on religious grounds that homosexual activity is morally wrong.  Of course, if the 

                                                 
120 Brief of Professors, supra note 103, at *21–22 (citation and footnote omitted) (by ―equal access‖ the amici presumably 

mean their reading of the statute).  The professors did note in a footnote that 

If this Court were to accept the position of these amici, the propriety of proceeding to address the 

constitutional issue when the Court of Appeals had not done so on our understanding of the statute, and 

when sorting out issues of standing would pose its own difficulties, would seem doubtful. If, instead, the 

Court were to reject the position of these amici and thus could not avoid reaching the constitutional 

question, amici express no view of how the constitutional analysis should proceed, nor of the implications 

of a holding that such a requirement is unconstitutional. 

Id. at *22, n.27. 
121 Id., at *22–23 (footnotes and citations omitted) (emphasis added). 
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anti-discrimination law is neutral and generally applicable, under Employment Division v. Smith,
122

 

there would be no Free Exercise problem.  So, if the law generally forbids discrimination on the basis 

of sexual orientation, the Free Exercise Clause, as interpreted in Smith, offers no exemption for 

discrimination based on religious reasons.  But a legislature could provide such an exemption by 

statute.  Therefore, another question that arises is whether the right to non-discrimination on the basis 

of sexual orientation trumps any legislatively-created exemption. 

 

Interestingly, as a result of the brief and the Court‘s decision, one commentator called for a 

deeper exploration into Kagan‘s ―ability to separate her reading of the law from her own political 

positions or from the politically correct stances of the legal academy.‖
123

 The commentator, Ed 

Whelan, quoted Peter Berkowitz, a writer for The Weekly Standard, who found ironic the professors‘ 

inability to craft a plausible argument: 

 

―This dazzling array of eminent law professors proved incapable—even after hiring the 

best Democratic party legal talent money could buy—of advancing a single legal 

argument persuasive enough to pick off even a single dissent from the four more 

progressive justices on the court—Souter, Breyer, Ginsburg, and Stevens—or to 

provoke even a single concurrence expressing a single demurral on a single point of law 

from Chief Justice Roberts‘s opinion.‖
124

 

 

 Whelan‘s call for a deeper exploration is even more important in light of statements that Kagan 

made at her confirmation hearing for the position of solicitor general and positions that the Department 

of Justice has taken since her confirmation.  In her opening statement, Kagan made clear that if 

confirmed her ―responsibilities to Congress‖ would include ―most notably, the vigorous defense of the 

statutes of this country against constitutional attack.‖
125

  She explained that ―[t]raditionally, outside of 

a very narrow band of cases involving the separation of powers, the Solicitor General has defended any 

Federal statute in support of which any reasonable argument can be made,‖ and she ―pledge[ed] to 

continue this strong presumption that the Solicitor General‘s Office will defend each and every statute 

enacted by this body.‖
126

 

 

In written questions following the hearing, Kagan was asked by Senator Grassley about her 

ability to ―vigorously defend‖ the Solomon Amendment.
127

 She replied that she would ―defend this 

law as vigorously as any other in the United States statute books,‖ and that she felt ―confident in 

saying‖ that had she been solicitor general when the Third Circuit ruled in FAIR v. Rumsfeld, she 

―would have sought certiorari in the Supreme Court, exactly as the then-Solicitor General did.‖
128

  She 

was also asked by Senator Sessions if she ―believe[d] the federal government has a rational basis for 

the military‘s recruiting policy—whether embodied in ‗Don‘t Ask/Don‘t Tell‘ or the statute that policy 
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supplements—10 U.S.C. § 654‖ and how ―would [she] analyze the constitutional issue on the matter, 

whether under the Due Process clause or the Equal Protection Clause?‖
129

  She responded: 

 

I have never stated a position on the constitutionality of 10 U.S.C. § 654, and I am 

mindful of the established practice of the Solicitor General‘s office not to express views 

or take positions in advance of the presentation of a concrete case. I can, however, say the 

following. If I am confirmed as Solicitor General, I would apply the same strong 

presumption of constitutionality to 10 U.S.C. § 654 as I would to every other statute, 

irrespective of my personal views of the policy articulated in that statute. I know that 

courts have upheld this statute against constitutional attack under the rational basis 

standard, see, e.g. Able v. U.S., 155 F.3d 628 (2
nd

 Cir. 1998); Richenberg v. Perry, 97 

F.3d 256 (8
th

 Cir. 1996), that the rational basis standard is generally easy to satisfy, and 

that courts frequently grant Congress special deference in military matters, see, e.g., 

Rostker v. Godberg, 453 U.S. 57 (1981). All of these precedents and principles would 

support, in a suit challenging 10 U.S.C. § 654, the usual strong presumption of 

constitutionality that the Solicitor General‘s office applies to all federal statutes.
130

 

 

In a March 18, 2009, letter to Senator Specter, Kagan expounded on her answer to Senator 

Sessions, writing: 

 

Under prevailing Equal Protection law, the “don‟t ask, don‟t tell” policy and 10 U.S.C. § 

654 are subject to rational basis scrutiny. . . . [T]he rational basis standard is very easy to 

satisfy. See, e.g., New York City Transit Authority v. Beazer, 440 U.S. 568 (1979).  

Moreover, courts frequently grant Congress even greater deference than usual when 

military matters are involved.  See, e.g., Rostker v. Goldberg, 453 U.S. 57 (1981).  In 

enacting 10 U.S.C. § 654, Congress made extensive findings explaining the military‘s 

recruiting policy.  These findings satisfy the Equal Protection Clause‘s rational basis test, 

and the government accordingly has had broad success in defending the ―don‘t ask, don‘t 

tell‖ policy and its associated statute against constitutional challenge.  See, e.g., Able v. 

United States, 155 F.3d 628 (2
nd

 Cir. 1998); Richenberg v. Perry, 97 F.3d 256 (8
th

 Cir. 

1996).
131

 

 

While Kagan has not had a direct opportunity to confront this policy, she has, by implication, 

undermined it. In May 2008, the U.S. Court of Appeals for the Ninth Circuit held in Witt v. 

Department of the Air Force that ―Don‘t Ask, Don‘t Tell,‖ ―must satisfy an intermediate level scrutiny 

under substantive due process, an inquiry that requires facts not present on the record before us.‖
132

 In 
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130 Id.  
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his dissent from the court‘s denial of rehearing en banc, Judge O‘Scannlain noted that ―[t]his is the first 

case in which a federal appellate court has allowed a member of the armed services to bring a 

substantive due process challenge to the congressionally enacted ‗Don‘t Ask, Don‘t Tell‘ homosexual 

personnel policy for the military.‖
133

 He further noted that the opinion ―claim[ed] to rest its decision on 

the Supreme Court‘s opinion in Lawrence v. Texas . . . . Instead, however, Witt contravenes Supreme 

Court precedent, including Lawrence, in the area of substantive due process, creates a circuit split, and 

stretches the judicial power beyond its constitutional mandate.‖
134

   

 

 Given Kagan‘s stated commitment to vigorously defend the laws of the United States, one 

would expect her to have filed a petition for a writ of certiorari with the Supreme Court of the United 

States. Despite twice asking for and receiving one-month extensions to the deadline to file a certiorari 

petition with the Supreme Court, the Obama administration ―let the most recent deadline pass without 

seeking another extension.‖
135

  The Wall Street Journal reported that ―[a] Justice Department 

spokeswoman said the government would defend the law at the trial over Maj. Witt‘s dismissal. The 

decision not to appeal to the Supreme Court ‗is a procedural decision made because the case is still 

working its way through the regular judicial process,‘ she said.‖
136

  Attorney General Holder sent a 

letter to the Senate explaining that ―the decision not to seek review of the Ninth Circuit decision ‗was 

made after extensive consultation with the Department of Defense and is based on the longstanding 

presumption against Supreme Court review of interlocutory decisions as well as practical litigation 

considerations.‘‖
137

  However, as Ed Whelan has noted, 

 

Holder‘s explanation makes little sense.  What Holder calls a presumption against 

review of interlocutory decisions is, at least for federal appellate rulings, only a 

prudential consideration, and that consideration is of little weight where, as here, (1) the 

court of appeals has ruled on a pure question of law (not a mixed question of law and 

fact that might benefit from further factual development); and (2) that ruling subjects a 

litigant—especially the military during a time of war—to litigation burdens that would 

be eliminated by a reversal.  The ―practical litigation considerations‖ that Holder 

invokes cut in favor of immediate review.
138

 

 

 Whelan further pointed out that: 

 

A solicitor general acting ―with vigor‖ to ―advance . . .  the interests of the United 

States‖ would seek an immediate Supreme Court reversal of the Ninth Circuit‘s rogue 

ruling, rather than require the military to undergo burdensome litigation in the district 

court under an amorphous standard—litigation, that in the event of a victory by the 

military, would leave in place the Ninth Circuit‘s ruling.  The continuing existence of 

the Ninth Circuit‘s ruling invites further lawsuits by additional plaintiffs before various 

judges, the predictable end result of which is chaos and confusion.  
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. . . . 

 

Kagan‘s failure to seek immediate review of the Ninth Circuit‘s ruling is either a 

remarkably poor judgment call or a betrayal of her promise to set aside her personal 

opposition to ―Don‘t Ask, Don‘t Tell‖ in representing the interests of the United 

States.  Alas, I have too much regard for Kagan‘s legal ability to consider the first 

alternative to be plausible.
139

 

 

Questions 

 

 General Kagan, the amicus brief that you and thirty-nine other Harvard professors filed with the 

Supreme Court in Rumsfeld v. FAIR, stated that ―there are―happily―few institutions or groups 

willing to seek exemptions from civil rights laws on the ground that discrimination on the basis of 

race or sex is fundamental to their associational values. But the same cannot be said of those who 

seek to treat people unfavorably because they are lesbian, gay, bisexual, or transgender.‖  The 

brief went on to state, ―[a]nd while this Court has recognized the compelling nature of the 

government‘s interest in stamping out discrimination against racial minorities and women―an 

interest that should outweigh even a constitutionally-based objection to enforcement of civil rights 

laws―it has not yet had the occasion to recognize a similarly compelling interest in the eradication 

of anti-gay bigotry.‖  Do you believe that statutory protections for sexual orientation trump the 

First Amendment‘s religious liberty protections? 

 

o Should a legislature be permitted to provide a statutory exemption, such as a religious 

exemption, to a neutral and generally applicable law that prohibits discrimination based on 

sexual orientation?  For example, does the government have a compelling interest in 

requiring a landlord to rent an apartment to a homosexual couple despite her sincere 

religious belief that renting the apartment to the couple would be to enable their lifestyle 

and thus be morally wrong?  Or, would the government have a compelling interest in 

requiring the Catholic Church to admit homosexuals to seminaries despite the Church‘s 

understanding that homosexuals are not fit for the priesthood? 

 

o Do you believe, under a proper interpretation of the Equal Protection Clause or the Due 

Process Clause, that Courts should apply a higher level of scrutiny, such as intermediate or 

strict scrutiny to discrimination based on sexual orientation? 

 

 You made clear at your confirmation hearing for the position of solicitor general that if confirmed 

your ―responsibilities to Congress‖ would include ―most notably, the vigorous defense of the 

statutes of this country against constitutional attack.‖  You were also asked in follow-up questions 

if you ―believe[d] the federal government has a rational basis for the military‘s recruiting policy—

whether embodied in ‗Don‘t Ask/Don‘t Tell‘ or the statute that policy supplements—10 U.S.C. § 

654‖ and how ―would you analyze the constitutional issue on the matter, whether under the Due 

Process clause or the Equal Protection Clause?‖  You responded that ―courts have upheld this 

statute against constitutional attack under the rational basis standard . . . .‖  Given these statements, 

why did the government decline to seek certiorari after the U.S. Court of Appeals for the Ninth 

Circuit held in Witt v. Department of the Air Force that ―Don‘t Ask, Don‘t Tell,‖ ―must satisfy an 

intermediate level scrutiny under substantive due process . . . .‖  Do you believe the government‘s 
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failure to seek certiorari was consistent with your promise to vigorously defend the statutes of this 

country? 

 

SAME-SEX MARRIAGE & THE DEFENSE OF MARRIAGE ACT 

 

 In written questions following the hearing on her nomination to be solicitor general, Kagan was 

asked by Senator Cornyn if she ―believe[d] that there is a federal constitutional right to same-sex 

marriage.‖
140

  Kagan responded, ―There is no federal constitutional right to same-sex marriage.‖
141

  In 

her March 18, 2009, letter to Senator Specter, however, she expounded on that answer with the 

statement: 

 

I previously answered this question briefly, but (I had hoped) clearly, saying that ―[t]here 

is no federal constitutional right to same-sex marriage.‖  I meant for this statement to bear 

its natural meaning.  Constitutional rights are a product of constitutional text as 

interpreted by courts and understood by the nation‘s citizenry and its elected 

representatives.  By this measure, which is the best measure I know for determining 

whether a constitutional right exists, there is no federal constitutional right to same-sex 

marriage.
142

 

 

This response, which is far more telling than her first response, leaves open the possibility that, if 

confirmed as a Justice, Kagan could interpret the Constitution to include a right to same-sex marriage. 

 
 Kagan was also asked in written questions whether she would ―defend the constitutionality of 

the Defense of Marriage Act before the Supreme Court?‖
143

  She responded: 

 

I would apply the same standard to defending the Defense of Marriage Act and the FISA 

Amendments Act as to any other legislation: I would defend the Acts if there is any 

reasonable basis to do so.  As I noted above, this is a low bar for a statute to climb over. It 

is very unusual for a Solicitor General to decline to defend a statute.  Indeed, I have no 

present belief that any federal statute now on the books is clearly unconstitutional (such 

that a reasonable defense of the statute could not be offered).
144

 

 

 As with ―Don‘t Ask, Don‘t Tell,‖ Kagan, as solicitor general, has not directly acted on the 

Defense of Marriage Act (DOMA).  However, the Department of Justice‘s (DOJ) actions in the case 

Smelt v. United States call into question her commitment to defending the Act.  In Smelt, the DOJ filed 

a Motion to Dismiss Petitioner Smelt‘s case challenging DOMA.
145

 According to a news report, the 

―wording of the brief‖ ―riled the gay and lesbian community.‖
146

  Geoff Kors, executive director of 
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Equality California, called it a ―‗horrendous brief.‘‖
147

 Congressman Barney Frank ―told the Boston 

Herald . . . that Obama made a ‗big mistake‘ with the brief.‖
148

  Additionally, ―[s]everal activists . . . 

pulled out of a gay Democratic National Committee fundraiser in Washington . . . .‖
149

 In its Reply 

Memorandum in Support of Defendant United States of America‘s Motion to Dismiss, however, DOJ 

made clear that the administration does not support DOMA.
150

 The memorandum explained that 

―[w]ith respect to the merits, this administration does not support DOMA as a matter of policy, 

believes that it is discriminatory, and supports its repeal.‖
151

 The government then noted that DOJ ―has 

long followed the practice of defending federal statutes as long as reasonable arguments can be made 

in support of their constitutionality, even if the Department disagrees with a particular statute as a 

policy matter, as it does here.‖
152

  Moreover, DOJ went on to undercut its own argument for DOMA‘s 

constitutionality be rejecting the procreation and childrearing as legitimate government interests served 

by DOMA:  

 

Unlike the intervenors here, the government does not contend that there are legitimate 

government interests in ―creating a legal structure that promotes the raising of children 

by both of their biological parents‖ or that the government‘s interest in ―responsible 

procreation‖ justifies Congress‘s decision to define marriage as a union between one 

man and one woman. Since DOMA was enacted, the American Academy of Pediatrics, 

the American Psychological Association, the American Academy of Child and 

Adolescent Psychiatry, the American Medical Association, and the Child Welfare 

League of America have issued policies opposing restrictions on lesbian and gay 

parenting because they concluded, based on numerous studies, that children raised by 

gay and lesbian parents are as likely to be well-adjusted as children raised by 

heterosexual parents. Furthermore, in Lawrence v. Texas, Justice Scalia acknowledged 

in his dissent that encouraging procreation would not be a rational basis for limiting 

marriage to opposite-sex couples under the reasoning of the Lawrence majority 

opinion―which, of course, is the prevailing law―because ―the sterile and the elderly 

are allowed to marry.‖ For these reasons, the United States does not believe that DOMA 

is rationally related to any legitimate government interests in procreation and child-

rearing and is therefore not relying upon any such interests to defend DOMA‘s 

constitutionality.
153

 

  

 Dale Carpenter called the government‘s new position on this issue  

 

a gift to the gay-marriage movement, since it was not necessary to support the 

government‘s position. It will be cited by litigants in state and federal litigation, and will 

no doubt make its way into judicial opinions. Indeed, some state court decisions have 

relied very heavily on procreation and child-rearing rationales to reject [same-sex 

marriage] claims. The DOJ is helping knock out a leg from under the opposition to gay 

marriage. 
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. . . . 

 

 The idea that same-sex parents are inadequate or at least sub-optimal has been a 

major point in the public-policy opposition to [same-sex marriage], and was used to 

support passage of DOMA. The DOJ now implies that DOMA is anachronistic, a 

holdover from a benighted time when we didn‘t know so much about the quality of gay 

parenting. The parenting concern has also been a reason for deference by state courts: 

as long as there was still a legitimate debate over the quality of same-sex parenting, 

courts ought to defer to states‘ judgments that traditional families are best. While the 

DOJ hasn‘t exactly endorsed the view that the parenting debate is over, this passage 

certainly points us in that direction.
154

 

 

This brief, issued by the Civil Division of the Department of Justice, did not bear Kagan‘s signature. 

This fact, however, does not signify that Kagan did not support or authorize the brief. Ed Whelan, 

writing for National Review Online, noted: ―Consistent with convention, SG Kagan‘s name does not 

appear on the district-court brief.  But two former senior DOJ officials have confirmed that, under 

usual practices, she surely must have been aware of, and approved, the positions taken in it.‖
155

 The 

Senate Judiciary Committee should question Kagan about her involvement in the brief and why DOJ 

abandoned a key argument in support of DOMA‘s constitutionality. 

 

 Questions 

 

 Do you believe that the Constitution, properly interpreted, contains a right to same-sex marriage?  

If so, please explain how you derive that right from the Constitution‘s text, structure, original 

understanding, and the logical implications that flow from those sources. 

 

 Did you play any role in approving or reviewing the Reply Memorandum in Support of Defendant 

United States of America‘s Motion to Dismiss in the case Smelt v. United States?  If so, could you 

please explain why DOJ abandoned the argument that traditional marriage rationally served the 

legitimate interest of promoting the raising of children by both parents, which Congress could 

reasonably conclude is the optimal environment for raising children? 

 

 Do you believe that it was necessary to the court‘s determination of the issues in Smelt to note in 

the Reply Memorandum that the ―administration does not support DOMA as a matter of policy, 

believes that it is discriminatory, and supports its repeal.‖  Do you believe that such language is 

consistent with your promise to vigorously defend the statutes of this country? 
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FIRST AMENDMENT 

 
 Academic 
          

 In a lengthy article entitled, Private Speech, Public Purpose: The Role of Governmental Motive 

in First Amendment Law,
156

 Kagan set forth her general understanding of current First Amendment 

doctrine. Briefly put, Kagan understands First Amendment doctrine to be concerned primarily (though 

not entirely) with the government‘s motive or purpose for regulating speech (or, more broadly put, 

expression). In her view, the complex system of rules and categories that characterizes present First 

Amendment doctrine is best explained as an attempt (whether conscious or unconscious) by the courts 

to ferret out speech restrictions that result from ―improper‖ government motive.  

           

 The improper motive of which Kagan writes is ―mere disapproval [of that speech], no matter 

whose or how widely shared.‖
157

 In other words, in Kagan‘s view, at the heart of current First 

Amendment doctrine is the principle that government may not regulate speech because the government 

or other citizens are hostile to or deem the speech offensive.
158

 Kagan contrasts what she deems these 

―ideological‖ reasons for restricting speech (―ideological‖ because they relate to the ideas the speech 

expresses) from what she calls ―harm-based‖ reasons.
159

 In theory, at least, government may restrict 

speech to prevent harm the speech causes, apart from the ―harm‖ caused by exposing people to a 

disapproved idea.
160

 

 

            Kagan recognizes problems with premising First Amendment doctrine on examining the 

motive for speech restriction. First, Kagan notes problems of proof: How does one go about 

determining what really motivated a legislator to vote to enact a law, much less what motivated a body 

of legislators?
161

 Moreover, while a speech restriction may ostensibly be addressed at some kind of 

harm caused by the speech (apart from the ―harm‖ of merely disseminating an idea), a legislator‘s 

judgment concerning the magnitude of the harm or the need to address it may well be influenced by 

hostility or sympathy toward the speech at issue.
162

 Indeed, ―[h]ostility toward ideas may . . . even 

impel the judgment of harm.‖
163

  

 

            Given these practical problems, Kagan notes that the courts have for the most part eschewed 

efforts to inquire directly into what motivated a particular restriction on speech. How, then, does the 

First Amendment doctrine take account of―indeed, make central―motivation in determining 

constitutionality? According to Kagan, First Amendment doctrine accounts for motive by constructing 

a set of rules based on objective criteria―for example, ―what a law includes and excludes,‖ the 

classifications the law uses, and ―how it is written‖―that allows judges to sort out laws motivated by 

ideological concerns from those that are not.
164

 Kagan notes that the sorting accomplished by these 
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rules will not be perfect――simultaneously under- and overinclusive‖―but that given the difficulty of 

determining motive directly, will achieve better results than directly inquiring into motive.
165

 

 

            What would these rules look like? Kagan answers:  

 

            The first rule would draw a sharp divide between content-based and content-

neutral restrictions, with a fuzzier line bisecting the world of content-based restrictions 

into those based on viewpoint and those on subject matter. The second and third rules 

would specify exceptions to the first: instances in which a restriction, though content-

neutral, demands heightened scrutiny because of suspect origin; instances in which a 

restriction, though content-based, could receive relaxed scrutiny because apparently 

safe. And the fourth rule would draw another sharp distinction, this time between 

actions directly addressed to speech and those affecting speech only incidentally.
166

 

 

            Kagan devotes the bulk of her article to demonstrating that ―[t]hese rules . . . in fact constitute 

the foundation stones of First Amendment doctrine‖
167

 and showing how these rules work in practice. 

Rather than looking at all the rules Kagan notes, examining the distinction between content-based and 

content-neutral distinctions should give a sufficient understanding of her thesis.  

 

            The distinction between content-based and content-neutral speech restrictions is a basic 

distinction in First Amendment doctrine. Kagan explains the distinction by positing that content-based 

―and, especially, viewpoint-based―restrictions are far more likely to be motivated by ideological 

motives than content-neutral distinctions.
168

 Therefore, content-based distinctions are presumptively 

suspect. But it is possible, however unlikely, that a content-based restriction could be free of 

impermissible motive. Thus, the idea that content-based distinctions are based on impermissible 

motive is only a presumption, albeit a strong presumption. Because it is only a presumption, courts 

must consider evidence that the restriction was not based on impermissible motive.
169

 But because it is 

a strong presumption, the evidentiary requirement for overcoming it must be stringent. Hence, the 

strict scrutiny standard. As Kagan explains, that standard is ―best understood as an evidentiary device 

that allows the government to disprove the implication of improper motive arising from the content-

based terms of the law.‖
170

 But like the distinction between content-based and content-neutral 

distinctions, strict scrutiny examines motive indirectly rather than directly. The stronger a 

government‘s asserted interest is, the more likely it is the government would act to advance that 

interest absent any improper motive; likewise, if the government restricts more speech than is 

necessary to achieve its interest, the more likely it is the government was really acting to quash ideas 

than to advance its asserted interest.
171

 A content-based law that passes strict scrutiny―a law that is 

necessary to advance a compelling interest―is thus likely to be one not based on improper motive.  

 

            On the other hand, a content-neutral restriction could conceivably result from an improper 

motive. Therefore, the presumption that content-neutral laws were not enacted for improper reasons 

can be rebutted. But because the likelihood of improper motive is less than that raised by content-based 

restrictions, the standard of review is looser. ―[F]lunking this looser standard demonstrates that a 
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content-neutral law has an illegitimate basis, thus rebutting the opposite presumption. . . .  At a certain 

point―when the asserted interest is insubstantial or when it does not fit the scope of the challenged 

regulation―the usual presumption of proper purpose topples . . . .‖
172

  

 

            The above should suffice to explain Kagan‘s underlying analysis of current First Amendment 

doctrine. Kagan also applies her thesis―that all First Amendment doctrine involves the use of 

evidentiary rules to search for improper motive―to content-neutral laws that raise a heightened 

likelihood of impermissible motive,
173

 to content-based laws that raise a lesser likelihood of improper 

motive,
174

 and to incidental (non-direct) restrictions on speech.
175

  

 

            Before moving on to that discussion, there are some general observations to make. First, 

Private Speech, Public Purpose is well-written and demonstrates excellent analytical ability. Kagan 

does a very good job of tying together into a coherent whole the myriad rules and classifications that 

comprise present Supreme Court First Amendment doctrine. She makes a more than plausible defense 

of her thesis that the Court‘s speech doctrine really is concerned primarily with discovering improper 

government motives for restricting speech. Moreover, her explanation of the different levels of 

scrutiny for content-based and content-neutral restrictions as evidentiary devices to discern improper 

motive powerfully (though implicitly) challenges a common understanding of the levels of scrutiny 

merely as devices to ―balance‖ the value of speech against the perceived importance of and need for its 

restriction. 

 

            That said, in a 100-page article concerning First Amendment law, Kagan does not once 

mention the First Amendment‘s text or the original understanding of that text. Underlying Kagan‘s 

analysis is the unstated premise that the freedoms of speech and press guaranteed by the First 

Amendment are freedoms from government restrictions based on hostility towards the ideas expressed 

(though government may restrict speech to alleviate the harms―apart from the harm of exposing 

people to ideas―the speech may cause). That may be an accurate understanding of the First 

Amendment (or it may not), but nowhere does Kagan attempt to reconcile that understanding with the 

Amendment‘s text. This focus on judicial doctrine, and not text, seems to be a common thread in 

Kagan‘s scholarship. Moreover, while Kagan‘s explanation of the levels of scrutiny in current First 

Amendment doctrine challenges the view that those levels are merely devices for ad hoc balancing of 

interests, the fact remains that First Amendment doctrine, even as Kagan explains it, requires courts to 

balance the government‘s interest in regulating speech against the value of that speech and, in the 

process, requires judges to assess the relative importance or strength of the government‘s interest.  But 

that inquiry is unguided by any specific constitutional text, and that Kagan appears to accept that 

doctrine means that she may well think a judge‘s decision in constitutional cases can be properly 

guided by factors outside of the Constitution itself. 

 

In a 1992 article, Kagan identified and analyzed what she said is a recurring though 

unappreciated issue in First Amendment jurisprudence, an issue she termed ―content-based 
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underinclusion.‖
176

 This problem arises, according to Kagan, in cases in which the government may 

restrict speech entirely but restricts only a subset of that speech based on subject matter or viewpoint. 

The most noteworthy example of this context-based underinclusion is the Supreme Court‘s decision in 

R.A.V. v. St. Paul.
177

 In R.A.V., the Supreme Court held unconstitutional a St. Paul, Minnesota 

ordinance that prohibited fighting words that ―‗arouse[] anger, alarm, or resentment in others on the 

basis of race, color, creed, religion, or gender . . . .‘‖
178

 Writing for a majority of the Court, Justice 

Scalia opined that while the First Amendment allows government to proscribe fighting words, it does 

not allow government to proscribe only those fighting words that address a particular subject or 

viewpoint.
179

 This phenomenon of content-based underinclusion, according to Kagan, exists in varied 

settings: for example, the imposition of content-neutral time, place, and manner restrictions and 

selective exclusions of speech in non-public fora.
180

   

 

 As the title of her article indicates, Kagan also sees the problem of content-based 

underinclusion in cases in which the government selectively subsidizes speech. Prominent among these 

cases is Rust v. Sullivan.
181

 Rust involved government grants to provide family planning services under 

Title X of the Public Health Service Act. That Act provided that Title X funds could not go to 

―‗programs where abortion is a method of family planning.‘‖
182

 In implementing Title X, the Secretary 

of Health and Human Services promulgated regulations that barred recipients of Title X grants from 

providing abortion counseling or referrals or encouraging or advocating abortion as a family planning 

method.
183

  

 

 A number of Title X grantees and doctors sued, claiming the regulations violated their right to 

free speech by discriminating in the provision of benefits on the basis of viewpoint and by conditioning 

benefits on relinquishing free speech rights.
184

 The Supreme Court rejected these claims and held that 

the regulations on their face did not violate the First Amendment. The Court reasoned that the 

government did not discriminate on the basis of viewpoint by selectively funding activities it found to 

be in the public interest without funding alternative programs.  The Court also reasoned that the 

regulations did not force Title X grantees to give up abortion-related speech but merely required the 

grantees to keep that speech separate from their Title X activities.
185

  As the Rust majority saw things, 

the government, in promulgating the regulations, was implementing the statutory command that Title 

X funds not be spent on programs that use abortion as a means of family planning and ensuring that 

Title X recipients not use funds to provide services outside Title X‘s scope.
186

  

 

 In Kagan‘s view, Rust presented precisely the same First Amendment issue as R.A.V.—the 

issue of content-based underinclusion—and the Court should have applied the same analysis in 

deciding the two cases.
187

 Kagan believes generally that content-based underinclusion based on subject 

matter (for instance, a law banning all obscenity except that dealing with government affairs) is 
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presumptively constitutional, while such underinclusion that is based on viewpoint (for instance, a law 

banning only obscenity that is critical of the government) is presumptively unconstitutional and subject 

to strict scrutiny.
188

 

 

 Thus, Kagan would have applied strict scrutiny to determine the validity of the regulation in 

Rust because in her view there was ―little serious argument‖ that the regulation in Rust discriminated 

on the basis of viewpoint.
189

 ―Once the determination of viewpoint discrimination is made in this 

manner, a strong presumption of unconstitutionality would attach, rebuttable only upon a showing of 

great need and near-perfect fit.‖
190

 

 

 While Kagan does not say expressly that Rust was wrongly decided (as opposed to improperly 

analyzed),
191

 it is at least highly probable that she believes the government could not make the required 

showing of ―great need and near-perfect fit‖ strict scrutiny would require and, therefore, that Rust was 

wrongly decided:  

 

The regulations at issue in Rust can hardly be understood except as stemming from 

government hostility toward some ideas (and their consequences) and government 

approval of others . . . . Further, the regulations, in treating differently opposing points of 

view on a single public debate, benefitted some ideas at the direct expense of others and 

thereby tilted the debate to one side. For both these reasons, a refusal to fund any speech 

relating to abortion would have been constitutionally preferable to the funding scheme 

that the regulations established.
192

 

 

 That Rust involved subsidies to speech rather than outright restriction of opposing speech does 

not matter to Kagan. In Kagan‘s view, any distinction between subsidy and penalty in the context of 

content-based underinclusion is meaningless. When the government can proscribe all of a particular 

category of speech (such as fighting words or obscenity), to allow some but not all speech of that 

category can be viewed either as a penalty to those whose speech is proscribed or a benefit (subsidy) to 

those whose speech is not proscribed.
193

 Moreover, according to Kagan, when government may 

proscribe (or penalize) all of a category of speech, the unconstitutionality of selectively proscribing 

certain speech within that category must be a function of the selection rather than the penalty (which, 

as Kagan notes, ―is, in and of itself, perfectly permissible‖).
194

 

 

 Kagan also rejects any notion that Rust is distinguishable from cases like R.A.V. because Rust 

involved government speech (that is, that the government in funding Title X programs was, in effect, 
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paying private parties to speak for it). Kagan rejects this government speech rationale for two reasons. 

First, when the government hires private parties to speak for it, the public may not realize that it is 

really the government speaking, and therefore lacks a bit of information that may be necessary to 

evaluate the speech.
195

 Second, government subsidy could ―operate to distort or influence the realm of 

private expression in a manner that systematically advantages public power. . . . When the government 

speaks through subsidy schemes, it may change and reshape the underlying dialogue‖ by providing 

incentive to private speakers to adopt the government‘s message.
196

 

 

 Kagan‘s argument that in content-based underinclusion cases subsidizing speech is not 

materially distinguishable from proscribing opposing speech has a certain logical appeal. But as noted 

when discussing Kagan‘s general understanding of First Amendment doctrine, Kagan does not attempt 

to square her argument with the First Amendment text. Instead, she focuses entirely on the policy or 

the values undergirding the right to free speech. The First Amendment, however, does not say that 

―Congress shall make no law skewing public debate;‖ the amendment says ―Congress shall make no 

law . . . abridging the freedom of speech.‖ This language seems directed at protecting directly the 

ability of speakers to speak (and thereby to advance whatever policies and values a regime of free 

speech serves). And in cases like Rust, those whose speech is not subsidized are still entirely free to 

speak.  

 

 Moreover, to treat all viewpoint-based government subsidies of speech as presumptively 

unconstitutional and therefore subject to strict scrutiny could lead to some disturbing results. Is it, or 

should it be, presumptively unconstitutional for the government to fund a symposium on the dangers of 

art as propaganda featuring Leni Riefenstahl‘s Triumph of the Will while refusing to fund a showing of 

the same film by a neo-Nazi group? If the government funds speech discouraging drunk driving, must 

it fund speech encouraging, or minimizing the dangers of, drinking while driving? 

 

 Kagan does leave some possible room for viewpoint-based speech subsidies. She notes that 

―strict scrutiny need not invalidate a viewpoint-based underinclusive action‖ if the government can 

show that the action is ―both necessary and narrowly tailored to serve a compelling interest.‖
197

 Thus, 

―[i]f the government can show . . . that it has a compelling interest, that it must regulate speech to 

achieve that interest, and that it has regulated all (but only) such speech as is necessary to achieve the 

interest, then the government action should pass strict scrutiny.‖
198

 Kagan posits a law restricting 

speech ―extolling cigarettes in the immediate vicinity of a school‖ (assuming the government has a 

compelling interest in preventing children from smoking, and that pro-cigarette speech near schools 

causes children to smoke) as a restriction that could pass strict scrutiny.
199

  

 

 Kagan also ―tentatively‖ suggests that not all viewpoint-based underinclusive actions should be 

subject to strict scrutiny. She notes that the smoking example suggests that ―not all viewpoints are 

alike although it is difficult to fashion a principled reason why‖
200

 and suggests that 

 

[i]f our intuitions rebel against the idea that the government cannot fund speech 

discouraging smoking without also funding its opposite, they do so for some combination 

of three reasons, each of which exists in tension with common First Amendment 
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principles. First, the debate in this case, by its nature, offers the hope of right and wrong 

answers―answers subject to verification and proof. Second, society has reached a 

shared consensus on the issue; the answers, in addition to being verifiable, are widely 

believed. And third―and most important―one side of the debate appears to do great 

harm. When these factors join, a viewpoint regulation may appear justifiable whenever a 

more general regulation could exist. Then, government disapproval of a message may 

seem no longer illegitimate, because the disapproval emerges from demonstrable and 

acknowledged harms; then too, the distortion of debate resulting from the government 

action may appear not vice, but virtue.
201

 

 

Kagan does not wholeheartedly endorse this reasoning, in large part because ―[a]lmost all viewpoint-

based regulations can be viewed as ‗harm-based‘ regulations . . . .‖
202

 Kagan believes that the law 

should take account of harm that can be caused by a particular viewpoint (for example, the viewpoint 

that one should smoke cigarettes) in determining whether a viewpoint-based underinclusive regulation 

survives strict scrutiny.
203

 But whether the law should take ―profound and indisputable‖ harms into 

account for the purpose of identifying viewpoint-based regulations that should not be subject to strict 

scrutiny is still an ―open‖ question for her.
204

 

 

 While the general question is still open for her, it is apparent that one case Kagan would not 

include in the subset of viewpoint-based actions not subject to strict scrutiny is Rust. In fact, Kagan 

uses Rust to illustrate her point that ―[a]lmost all viewpoint-based regulations can be viewed as ‗harm-

based‘ regulations,‖
205

 a point she made to critique her own suggestion that some viewpoint-based 

underinclusion may not be subject to strict scrutiny. Nor is it likely, as noted, that Kagan would find 

the selective funding in Rust to survive strict scrutiny. But why must this be so? The prohibition on 

abortion counseling in Rust served at least three interrelated interests: first, to ensure that funds were 

not used contrary to the statutory mandate that Title X funds not go to programs that used abortion as a 

means of family planning; second, to insure that taxpayers would not have to be involved in the 

business of abortions, even if just by providing funds for advocacy or referrals; and third, to favor live 

birth over abortion, an act that kills the living offspring of human parents. If one accepts the reasonable 

premise that the unborn are human beings, it is easy to view the harm caused by abortion and abortion 

advocacy and referral as great (the destruction of innocent life) and characterize the government‘s 

interest in not subsidizing abortion advocacy and referrals as compelling. Moreover, the regulations in 

Rust only did what was necessary to effectuate these interests (or at least the interest concerning 

taxpayer involvement in abortion). In Rust, the government merely refused to pay for abortion referrals 

and counseling. Title X recipients were still free, outside their Title X programs, to advocate abortion, 

and refer women for abortions. The recipients only had to make sure no Title X money was used for 

these activities.  

  

One could reasonably say that the government‘s interests in Rust are every bit as compelling, 

and the fit between the government‘s regulation and those interests is every bit as close, as the interests 

and fit would be in Kagan‘s hypothetical prohibiting pro-smoking speech, a hypothetical Kagan uses to 

illustrate the notion that not all viewpoint-based underinclusive regulations would fail strict scrutiny. 

So, what could explain Kagan‘s antipathy toward Rust? One could speculate (reasonably, we think), 
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that Kagan simply does not view the government‘s interests in preventing abortions or at least keeping 

taxpayers from funding any aspect of abortion practice as sufficiently compelling. (This assumes that 

Kagan accepts the Court‘s decisions in Roe and Casey that hold a woman has a constitutional right to 

choose to have an abortion, a reasonable assumption given President Obama‘s statements that he 

would appoint only pro-Roe Justices.) If so, Kagan‘s treatment of Rust provides reason not only for 

concern about her view that viewpoint-based speech subsidies are presumptively unconstitutional, but 

also for her views concerning abortion and related issues and the Court‘s jurisprudence in those areas.  

 
In a 1993 essay, Kagan specifically addressed the issue of how government might go about 

regulating hate speech and pornography in a way that would pass constitutional muster in light of the 

Supreme Court‘s decision in R.A.V.
206

  Kagan began the essay by stating: 

 

I take it as a given that we live in a society marred by racial and gender inequality, that 

certain forms of speech perpetuate and promote this inequality, and that the uncoerced 

disappearance of such speech would be cause for great elation.  I do not take it as a given 

that all governmental efforts to regulate such speech thus accord with the Constitution.
207

 

 

Kagan‘s goal in the essay is to explore tentatively how government might regulate hate speech and 

pornography in ways that do ―accord with the Constitution‖ (or at least the Supreme Court‘s 

understanding of constitutional requirements). 

 

Kagan begins by noting how the majority in R.A.V. held unconstitutional the St. Paul hate 

speech ordinance—an ordinance that, as construed by the Court, prohibited only fighting words based 

on race, color, creed, religion, or gender—because the statute in practice discriminated on the basis of 

viewpoint.
208

  Kagan notes that R.A.V.‘s reasoning resembles closely that in American Booksellers v. 

Hudnut,
209

 a case in which the Seventh Circuit held unconstitutional an Indianapolis anti-pornography 

ordinance.
210

  The Indianapolis ordinance defined pornography as ―‗the graphic sexually explicit 

subordination of women, whether in pictures or in words,‘ that depicted women in specified sexually 

subservient postures.‖
211

  The Seventh Circuit held that because ―the legality of expression [was] 

‗depend[ent] on the perspective the author adopts‘‖ and thus ―‗establishe[d] an ―approved‖ view‘ of 

women and of sexual relations,‖ the ordinance discriminated on the basis of viewpoint and violated the 

First Amendment.
212

 

 

As one should expect given the other writings we have discussed, Kagan generally approves of 

the Supreme Court‘s viewpoint neutrality doctrine.  Indeed, she states that ―the principle of viewpoint 

neutrality . . . has at its core much good sense and reason. . . . [E]fforts to regulate pornography and 

hate speech not only will fail, but also should fail to the extent they trivialize or subvert this 

principle.
213
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So, Kagan‘s goal in the remainder of her essay is to propose and explain means to regulate hate 

speech and pornography effectively without running afoul of R.A.V.  She proposes several different 

ideas.  These ideas include regulating non-expressive conduct (for example, by laws enhancing 

criminal penalties for crimes such as assault based on racist or other motives for targeting the victim
214

 

and civil remedies for victims of hate-motivated crimes);
215

 viewpoint-neutral restrictions (for instance, 

prohibiting all fighting words rather than just those based on race, sex, etc.);
216

 using (which, in 

Kagan‘s view, would involve recasting) obscenity laws to regulate pornography;
217

 and, finally (and 

tentatively) treating hate speech and pornography (narrowly defined) as ―low-value‖ speech subject to 

lesser First Amendment protection (akin to the treatment of obscenity or fighting words).
218

 

 

The chief concern that arises regarding the regulation of ―hate speech‖ is the specter of 

Canadian-style regulation of speech that offends certain groups not because the speech is meant to 

offend and hurt merely for the sake of offending or hurting but rather because the listener does not like 

the speaker‘s message.  Contrast, for example, shouting offensively in the face of a homosexual, and 

writing a newspaper column explaining why homosexual acts are wrong or same-sex ―marriage‖ is an 

oxymoron.  One can reasonably argue that even a society committed to a robust understanding of free 

speech could (or even should) legitimately regulate the former but not the latter. 

 

Kagan‘s understanding of hate speech would seem not to lead her to uphold regulating speech 

merely because the ideas expressed offend people.  When discussing whether to treat hate speech and 

pornography as ―low-value‖ forms of speech that could be prohibited entirely without raising any First 

Amendment concern (just as obscenity and fighting words are treated), Kagan insists that any such law 

prohibiting ―hate speech‖ ―should be limited to racist epithets and other harassment: speech that may 

not count as ‗speech‘ because it does not contribute to deliberation and discussion.‖
219

  Assuming the 

idea of ―harassment‖ is properly limited,
220

 Kagan‘s understanding of hate speech appears to be 

consistent with the distinction noted above:  her understanding would include as hate speech the 

offensive shouting in someone‘s face but would seem to exclude serious discussion (or even just 

discussion) of moral issues, even if some find one side of the discussion to be offensive. 

 

Still, some of the ideas Kagan expresses in discussing how to effectively regulate hate speech 

and pornography merit concern.  For instance, Kagan discusses the possibility that the Constitution 

―may well permit direct [viewpoint-neutral] regulation of speech . . . when the regulation responds to a 

non-speech related interest in controlling conduct involved in the materials‘ manufacture.‖
221

  As an 

example, she discusses the decision in New York v. Ferber,
222

 in which the Supreme Court held 

constitutional a New York law prohibiting the distribution of child pornography, primarily because the 

government had a strong interest in preventing pornographers from exploiting the children who appear 

in the pornographic material.
223

  She posits that the same principle should allow government to prohibit 
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distributing material that involved coercion of or violence against participants in its manufacture.
224

  

She also notes that courts have applied this principle to enjoin publishing stolen trade secrets and to 

award damages for unapproved publishing of copyrighted material.
225

 

 

None of the above raises any real concern.  But Kagan goes on to note that ―there are almost 

surely limits on the principle that the government may engage in viewpoint-neutral regulation of 

speech whenever it has an interest in deterring conduct involved in producing the expression.‖
226

  She 

posits two examples that ―suggest the need for a boundary line.‖
227

 First, she posits that prohibiting all 

speech whose manufacture required violating the Fair Labor Standards Act would ―surely‖ be 

unconstitutional.
228

  Second, she posits that prohibiting the distribution of national security information 

stolen from the government would be unconstitutional.
229

 

 

But the question arises:  Why can the government regulate child pornography, or enjoin the 

publication of stolen trade secrets or copyrighted material to deter the conduct involved in producing 

those materials, but not prohibit speech whose manufacture involved violating the FLSA or the 

publication of stolen national security information?  The answer is not found in the First Amendment‘s 

text (which, as noted, Kagan has never analyzed in all her writing on First Amendment law).  Rather, 

Kagan sees the question as one of degree that requires judges to balance factors such as ―the value of 

the speech at issue, the magnitude of the harm involved in producing the speech, the extent to which 

prohibiting the speech is necessary to prevent the harm from occurring, and the extent to which the 

expression itself reinforces or deepens the initial injury.‖
230

  The problems here, as with all judicial 

balancing, are that there is nothing in the Constitution to guide judges in determining what factors to 

balance or how much weight to give various factors, and there is no good reason to believe that any 

balance courts strike will necessarily be better than the balance struck by legislatures. 

 

This penchant for balancing of interest also appears in Kagan‘s understanding of how the 

Supreme Court establishes ―low-value‖ speech categories:  the Court ―determines that the harms 

caused by the covered speech so outweigh its (miniscule) value that regulation of the speech, even if 

viewpoint discriminatory, will be permitted.‖
231

  In other words, the content of the First Amendment—

that is, what is within the ―freedom of speech‖ protected—is (or at least seems to be), in Kagan‘s view, 

a product of the Court‘s determination based on a balancing of factors rather than an analysis focused 

on the original meaning of the amendment‘s text.  As explained later, Kagan made this very argument 

as Solicitor General in urging the Court to uphold a federal prohibition of depictions of animal cruelty.  

Eight members of the Court soundly rejected this argument.
232

 

 

More potential cause for concern is raised by Kagan‘s proposal to use obscenity laws to 

regulate pornography, not so much by the proposal itself (for much pornography probably is legally 

obscene), but rather in Kagan‘s understanding of obscenity and the relationship of morality to law.  At 
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the beginning of the discussion, Kagan notes how using obscenity laws to regulate pornography ―has 

come to assume the aspect of heresy in the ranks of anti-pornography feminism.‖
233

  That this 

approach is ―heresy‖ stems from the notion that while obscenity doctrine focuses on morality, 

offensiveness, and sexual prurience, pornography regulation should focus on power, sexual 

exploitation, and harm to women.
234

  In other words, in the orthodox feminist view that Kagan cites, 

what makes pornography bad is not merely sexual explicitness and prurience, but rather the 

exploitation and harm to women pornography involves.  Kagan does not think that this feminist 

account is ―flatly wrong.‖
235

  In fact, she seems to agree with this account; besides positing that using 

obscenity law to regulate pornography (that is, sexually graphic material that harms women) is a useful 

way of achieving some of the objectives of anti-pornography feminism, using obscenity law in this 

way would benefit obscenity doctrine by shifting that doctrine‘s focus from sexual prurience and 

offensiveness to sexual violence and exploitation.
236

    

 

In the course of reaching her conclusions, Kagan begins by observing: 

 

To be sure, the Supreme Court [in its earlier obscenity discussions] . . . spoke of the 

need ―to protect the social interest in . . . morality‖ and, what is perhaps the same thing, 

of the need ―to maintain a  decent society. . . .‖  Here, the Court appeared to stress a 

version of morality divorced from tangible social consequences and related to simple 

sentiments of offense or disgust.   But the Court also spoke of . . . the ―correlation 

between obscene material and crime‖ and in particular, the correlation between obscene 

materials and ―sex crimes.‖  This concern too may reflect a notion of morality, but if so 

it is a morality rooted in material harms.  And although some of the specific harms then 

perceived might now appear dated—the Court was thinking as much of unlawful acts 

involving “deviance” as of unlawful acts involving violence—still the Court understood 

the obscenity category as emerging not merely from a body of free-floating values, but 

from a set of tangible harms, perhaps including sexual violence.
237

 

 

She goes on to state that ―one of the great (if paradoxical) achievements of the anti-pornography 

movement has been to alter views on obscenity—to transform obscenity into a category of speech 

understood as intimately related, in part if not in whole, to harms against women.‖
238

  She notes 

approvingly the Canadian Supreme Court‘s decision that ―made sexual violence rather than sexual 

offensiveness the keystone of the obscenity category,‖
239

 and concludes that efforts to similarly 

transform U.S. obscenity doctrine may benefit that doctrine by ―bring[ing] the doctrine into greater 

accord with the harm-based morality of today, rather than of twenty years ago.‖
240

 

 

Kagan‘s discussion of obscenity raises concerns about her understanding of morality and about 

whether as a Justice she would consider morality (or, at least, what one might call ―traditional‖ 

morality) to be a legitimate reason for laws restricting personal conduct.  Kagan distinguishes between 

morality she sees as based on ―simple sentiments of offense or disgust‖ of ―free-floating values,‖ and 
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morality based on ―tangible harms.‖
241

  With regard to the latter, she distinguishes between harms that 

―might now appear dated,‖ such as sexual deviance, and harms involving violence or exploitation of 

women.
242

 

 

Kagan‘s distinctions suggest one of two things concerning the relationship between morality 

and law.  The first possibility is that Kagan believes that morality divorced from what she considers to 

be bad effects on others, or in her words, ―tangible harms,‖ is based not in reason but in mere ―simple 

sentiments.‖  This would imply that, in her view, moral principles that condemn behavior that is self-

regarding (for example, the notion that masturbation or other private consensual sexual conduct is 

morally wrong) are irrational or, at best, subrational.  The second possibility is that Kagan believes that 

moral norms regulating self-regarding conduct, while perhaps valuable in informing people how to 

best live their lives, are outside the law‘s purview, a purview that is restricted to addressing harms 

caused to others. 

 

Both of these views lead to the same practical result:  it is not legitimate for government to 

restrict private personal conduct simply because that conduct is immoral.  This view, coupled with 

accepting the doctrine of substantive due process and a broad autonomy-based understanding of liberty 

like that expressed in Planned Parenthood v. Casey (two positions we assume Kagan holds, and 

definitely needs to be questioned about) would almost certainly lead a judge to hold that laws 

restricting personal conduct that do not (in the judge‘s view) cause harm to others violate due process.  

Thus, for example, if what we have noted above about Kagan‘s possible understanding of morality and 

our assumption that Kagan accepts the broad understanding of liberty set forth in Casey are correct, it 

is difficult to imagine that she would not have voted in the majority Lawrence v. Texas,
243

 and it is 

reasonable to think she may well be persuaded to find a right to same-sex marriage (if convinced 

marriage is a private matter that does not cause harm to others). 

 

Another problem with Kagan‘s understanding of morality (if we have read it correctly) and the 

relationship of morality to law concerns the questions, What constitutes sufficient harm? and Who 

decides what constitutes sufficient harm?  First off, nothing in the Constitution guides the inquiry as to 

what constitutes sufficient harm to allow states to regulate personal conduct, and nothing in the 

Constitution assigns that inquiry to federal judges or requires that their answers trump those of 

legislators.  Moreover, the question as to what constitutes sufficient harm to justify legislation is often 

a subtle one, and reasonable minds can disagree over the correct answer.  For example, with regard to 

obscenity, Kagan seems to question whether the concern with preventing deviant sexual behavior (at 

least where that behavior does not involve violence or exploitation) is a sufficient basis for regulating 

obscenity.
244

  But why should leading others into deviant sexuality not count as harm, or why, at least, 

can a state not conclude that leading others into deviant sexuality counts as harm?  The question is 

especially pertinent given two millennia of Western thought that deviant sexual conduct does harm and 

degrade the people who engage in it.  Moreover, even if the focal point of obscenity regulation should 

be harm to women, why can a state not reasonably conclude that all obscenity (even when the 

―actresses‖ or ―models‖ engaging in the sexual activity depicted are willing participants) degrades 

women and harms them by feeding male fantasies and distorting men‘s perception of women? 
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As nothing in the Constitution‘s text, structure, or history guides judges in answering the types 

of questions raised above, those questions are properly consigned to the people and their elected 

representatives (primarily, state representatives).  Kagan‘s seeming understanding of the relationship 

between law and morality could well mean that she would be another in the long line of modern 

Justices who are all too willing to conclude that the Constitution embodies their own views of morality 

and wise policy and empowers them to enact those views into law in deciding cases.  

 

 Solicitor General 
  

Two of the cases that Kagan has handled as solicitor general have raised questions concerning 

her views on the First Amendment.
245

  The first case, United States v. Stevens,
246

 involved the 

constitutionality of 18 U.S.C. § 48, which was enacted ―to criminalize the commercial creation, sale, or 

possession of certain depictions of animal cruelty.‖
247

  In arguing that the statute was constitutional, 

the government, in a brief signed by Kagan, stated that ―[w]hether a given category of speech enjoys 

First Amendment protection depends upon a categorical balancing of the value of the speech against its 

societal costs.‖
248

  The Supreme Court rejected the government‘s test.  Chief Justice Roberts, writing 

for the eight-member majority,
249

 agreed with the government that ―the prohibition of animal cruelty 

itself has a long history in American law, starting with the early settlement of the Colonies,‖ but noted 

that the Court was ―unaware of any similar tradition excluding depictions of animal cruelty from ‗the 

freedom of speech‘ codified in the First Amendment, and the Government points us to none.‖
250

  The 

Court continued, 

 

[t]he Government contends that ―historical evidence‖ about the reach of the First 

Amendment is not ―a necessary prerequisite for regulation today,‖ and that categories of 

speech may be exempted from the First Amendment‘s protection without any long-settled 

tradition of subjecting that speech to regulation. Instead, the Government points to 

Congress‘s ―‗legislative judgment that . . . depictions of animals being intentionally 

tortured and killed [are] of such minimal redeeming value as to render [them] unworthy 
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of First Amendment protection,‘‖ and asks the Court to uphold the ban on the same basis. 

The Government thus proposes that a claim of categorical exclusion should be considered 

under a simple balancing test: ―Whether a given category of speech enjoys First 

Amendment protection depends upon a categorical balancing of the value of the speech 

against its societal costs.‖  

 

As a free-floating test for First Amendment coverage, that sentence is startling and 

dangerous. The First Amendment‘s guarantee of free speech does not extend only to 

categories of speech that survive an ad hoc balancing of relative social costs and benefits. 

The First Amendment itself reflects a judgment by the American people that the benefits 

of its restrictions on the Government outweigh the costs. Our Constitution forecloses any 

attempt to revise that judgment simply on the basis that some speech is not worth it. The 

Constitution is not a document ―prescribing limits, and declaring that those limits may be 

passed at pleasure.‖
251

  

 

 Kagan has also been criticized for her argument in Citizens United v. FEC.
252

  The case, which 

was argued twice before the Supreme Court, concerned a challenge by the group Citizens United to 

―the provisions of the McCain-Feingold law that had prohibited it from airing a documentary film, 

Hillary: The Movie, through video on demand within 30 days of any 2008 Democratic presidential 

primary.‖
253

  Following the reargument in the case, Benjamin Barr, who has served as advisor and 

counsel to two FEC Chairmen,
254

 wrote, 

 

[w]hile General Kagan did much to advance the government‘s position addressing the 

many reasons why speech could be criminalized, she obfuscated in one of the case‘s most 

central points: whether campaign finance laws and Austin v. Michigan Chamber of 

Commerce and McConnell v. FEC, at issue in Citizens United, allow the government to 

censor books. 

 

Asked whether the government possessed book banning authority through the 

Federal Election Campaign Act, the Solicitor General assured the Court books would 

remain safe. In March, the same government reasoned just the opposite: books could be 

banned if they contained a call to vote for or against a candidate. . . .  

 

When pressed on the switch, the Solicitor General explained that the FEC has 

never enforced the law when it came to books. Justice Antonin Scalia rightly retorted, 

―You are a lawyer advising somebody who is about to come out with a book and you say 

don‘t worry, the FEC has never tried to send somebody to prison for this . . .  Is that 

going to comfort your client? I don‘t think so.‖ 

 

What is even more troubling than a government that decides it can ban books in 

March, but not in September, is a government that misspeaks or misunderstands the truth 

about the law. Solicitor General Kagan explained to the Court that it need not worry 

about book banning because, ―what we‘re saying is that there has never been an 
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enforcement action for books. Nobody has ever suggested—nobody in Congress, nobody 

in the administrative apparatus has ever suggested that books pose any kind of corruption 

problem.‖ 

 

The first problem with this is that Kagan leaves open the possibility that books 

will be banned in the future, once it is determined that they ―pose a corruption problem.‖ 

And as other avenues for political speech are cut off through regulation, books will 

become more prominent tools for political discourse. 

 

Leaving that aside, let‘s be clear about this from Kagan‘s view—as of now (but 

not back in March), books will not corrupt the minds of the electorate or be too 

influential on public officeholders‘ judgments, but pamphlets, movies, and bumper 

stickers prove just too corrupting to trust to an open exchange of ideas.  

 

. . . . 

 

In deciding whether to trust our citizens with the full protection of the First 

Amendment, the Court should be wary of relying on the representations of counsel that 

prove unreliable. As Chief Justice John Roberts exclaimed at the oral argument, ―We 

don‘t trust our First Amendment rights to FEC bureaucrats.‖
255

 

 

Barr also noted that the FEC had, in fact, investigated a book written by George Soros and its 

―related publicity.‖
256

  Bradley A. Smith, a former chairman of the Federal Election Commission, 

wrote of Kagan‘s argument:  

On reargument last September, Solicitor General Elena Kagan tried to control the 

damage, arguing that the government never actually had tried to censor books, even as 

she reaffirmed its claimed authority to do just that. She also stated that ―pamphlets,‖ 

unlike books, were clearly fair game for government censorship. (Former Federal 

Election Commissioner Hans von Spakovsky has noted that in fact the FEC has 

conducted lengthy investigations into whether certain books violated campaign finance 

laws, though it has not yet held that a book publisher violated the law through 

publication. And the FEC has attempted to penalize publishers of magazines and 

financial newsletters, only to be frustrated by the courts.)
257

  

The Court‘s opinion in Citizens United criticized the government‘s argument: 

 

The Government contends that Austin permits it to ban corporate expenditures for almost 

all forms of communication stemming from a corporation. See Part II–E, supra; Tr. of 

Oral Arg. 66 (Sept. 9, 2009); see also id., at 26–31 (Mar. 24, 2009). If Austin were 

correct, the Government could prohibit a corporation from expressing political views in 

media beyond those presented here, such as by printing books. The Government responds 

―that the FEC has never applied this statute to a book,‖ and if it did, ―there would be quite 
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[a] good as-applied challenge.‖ Tr. of Oral Arg. 65 (Sept. 9, 2009). This troubling 

assertion of brooding governmental power cannot be reconciled with the confidence and 

stability in civic discourse that the First Amendment must secure.
258

  
 

Kagan‘s actions in this case raise questions, and the Senate should question her about her views 

on the First Amendment. 

 

 Questions 
 

 You have stated that the government‘s funding of certain speech on a topic, while not funding 

opposing speech on the same topic, is presumptively unconstitutional and must be evaluated under 

strict scrutiny.  Why is this so, so long as the government does not otherwise prevent those with 

opposing views from speaking?  How does your view square with the First Amendment‘s language 

that ―Congress shall make no law abridging the freedom of speech‖?  If opposing speakers are free 

to speak, can we say government has abridged their right to speak? 

 

 Your view on selective speech subsidy seems to lead to some interesting results.  Is it 

presumptively unconstitutional for government to fund speakers who discourage drunk driving 

while not funding speakers who encourage drinking while driving or who minimize the dangers of 

drinking while driving (even if government leaves those people free to speak)? 

 

 Your academic writing on the First Amendment seems to focus exclusively on doctrine, values, 

and policy.  Have you in any of your writings addressed the First Amendment‘s text in light of the 

surrounding historical context?  Based on the First Amendment‘s text and history, what do you 

believe it means to ―abridge the freedom of speech‖? 

 

 Do you believe it is legitimate for courts to determine what is included within the freedom of 

speech by balancing the ―value‖ of the speech against the harms the speech may cause? 

 

 Is morality a legitimate basis for regulating private personal conduct?  If so, what do you think 

―morality‖ is? 

 

 You have distinguished in your writing morality ―divorced from tangible social consequences and 

related to simple sentiments of offense or disgust‖ from morality ―rooted in material harms.‖  You 

seem to suggest that the former may not be a legitimate (or at least a sound) basis for regulating 

obscenity.  Is that your view?  Is morality a legitimate reason for legal regulation only if it is rooted 

in ―material harms‖?  If so, what counts as harm?  And what in the Constitution assigns to judges 

the task of answering that question, guides judges in answering that question, or gives any basis for 

determining that the judges‘ answers to that question are superior to the legislature‘s? 
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PRESIDENTIAL POWERS 

 
 There has been speculation regarding Kagan‘s views on executive power.  Walter Dellinger, 

noting ―the critique of Solicitor General Elena Kagan‘s views on executive power‖ and citing Glenn 

Greenwald‘s speculation ―that Kagan would move the court ‗closer to the Bush/Cheney vision of 

Government and the Thomas/Scalia approach to executive power and law,‘‖ has argued that Kagan‘s 

views of presidential power are ―fundamentally progressive.‖
259

  Kagan has implicitly criticized some 

of the policies of the Bush Administration.  In November 2005, she and three other law school deans 

sent a letter to Senator Leahy urging the Senate to adopt an amendment that would remove from the 

Department of Defense authorization bill a ―court-stripping‖ amendment by Senator Graham.  The 

letter expressed their belief that ―immunizing the executive branch from review of its treatment of 

persons held at the U.S. Naval Base at Guantanamo strikes at the heart of the idea of the rule of law 

and establishes a precedent we would not want other nations to emulate.‖
260

  They noted two examples 

of cases that could be affected by the amendment: 

 

The Supreme Court rejected the Government‘s claim in Rasul v. Bush that federal 

habeas corpus review did not extend to Guantanamo. The extent of the rights protected 

by federal habeas law is now before the Federal Court of Appeals for the D.C. Circuit. 

Another challenge has been filed to the authority of the President, acting without 

congressional authorization, to convene military commissions at Guantánamo. Just last 

week the Supreme Court announced that it would review the case, Hamdan v. Rumsfeld. 

 

The Graham Amendment would attempt to stop both of these cases from 

proceeding and would unwisely interrupt judicial processes in midcourse. Respect for the 

constitutional principle of separation of powers should counsel against such legislative 

interference in the ongoing work of the Supreme Court and independent judges. 

 

Unfortunately, the Graham Amendment would do much more. With a minor 

exception, the legislation would prohibit challenges to detention practices, treatment of 

prisoners, adjudications of their guilt and their punishment.
261

 

 

The deans concluded with this statement: 

 

We cannot imagine a more inappropriate moment to remove scrutiny of Executive 

Branch treatment of noncitizen detainees.  We are all aware of serious and disturbing 

reports of secret overseas prisons, extraordinary renditions, and the abuse of prisoners in 

Guantanamo, Iraq and Afghanistan. The Graham Amendment will simply reinforce the 

public perception that Congress approves Executive Branch decisions to act beyond the 

reach of law. As such, it undermines two core elements of the rule of law: 
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congressionally sanctioned rules that limit and guide the exercise of Executive power and 

judicial review to ensure that those rules have in fact been honored.
262

  

 

One problem with the deans‘ letter is that in its discussion of the jurisdiction stripping 

provision it abstracts a structural principle—the separation of powers—from the constitutional text that 

implements and (in some respect) limits that principle.  It is specious to suggest that ―separation of 

powers‖ bars congressional action without first coming to grips with the power the Constitution 

actually assigns to the three branches.  And, some of those powers are powers to stick their fingers in 

other branches‘ business—for example, Congress‘s power to impeach and the President‘s power to 

veto legislation.  The deans‘ suggestion that the jurisdiction stripping provision somehow improperly 

violates the separation of power by undermining ―judicial independence‖ fails to recognize that Article 

III implicitly gives Congress the power to regulate lower federal court jurisdiction and expressly gives 

Congress the power to make exceptions to and regulate the Supreme Court‘s appellate jurisdiction.  If 

that power extended to the Graham amendment (and Ex Parte McCardle
263

 and Article III‘s plain 

language suggest that it did), there could not be a separation of powers problem because Congress was 

just doing what the Constitution empowers it to do.  In so doing, Congress was acting consistently with 

another fundamental principle of our constitutional system—the principle of checks and balances. 

 

The deans‘ letter, with its call for ―congressionally sanctioned rules that limit and guide the 

exercise of Executive power‖ stands in contrast with the tone of Kagan‘s scholarly article on 

presidential power.  As an academic, Kagan wrote a lengthy article on the subject of presidential 

control over administrative agencies.  The 2001 law review article
264

 outlines and evaluates the 

development and role of ―presidential administration,‖ which she defined in a speech on the article as 

―the increased control of administrative action by the president.‖
265

  Unlike the letter, this article 

argued for a strong executive branch and described a way that the executive branch could circumvent, 

to a degree, a hostile Congress.  Her aims in the article were  

 

(1) to trace the development of presidential administration, particularly in the last eight 

years under President Clinton; (2) to consider the legality of the practices used to effect 

presidential control, again focusing on the practices developed by Clinton; (3) to 

consider the desirability of these practices; and (4) finally, to consider the ways in 

which courts should respond to the emergence of these practices in developing and 

applying administrative law.
266

 

 

Kagan disclosed at the outset of the article that as a member of the Clinton White House she 

―participated in some of the administrative actions discussed in this Article.‖
267

 During Clinton‘s 

presidency, ―presidential control of administration, in critical respects, expanded dramatically . . . , 
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making the regulatory activity of the executive branch agencies more and more an extension of the 

President‘s own policy and political agenda.‖
268

  Kagan explained,  

 

[f]aced for most of his time in office with a hostile Congress but eager to show progress 

on domestic issues, Clinton and his White House staff turned to the bureaucracy to 

achieve, to the extent it could, the full panoply of his domestic policy goals.  Whether 

the subject was health care, welfare reform, tobacco, or guns, a self-conscious and 

central object of the White House was to devise, direct and/or finally announce 

administrative actions—regulations, guidance, enforcement strategies, and reports—to 

showcase and advance presidential policies.
269

 

 

As Kagan noted later in her article, ―Clinton‘s use of directive authority over the executive branch 

agencies accelerated dramatically when the Democrats lost control of Congress . . . .‖
270

  The directives 

were often linked to ―Clinton‘s legislative agenda,‖ and, for example,  

 

[t]he many directives on patient protections . . . would have had less purpose if 

Democrats had maintained a working majority of both houses of Congress throughout 

Clinton‘s time in office. These and similar directives functioned as an end run around 

Congress, and also a goad to Congress, in a context in which presidential inaction could 

incur a steep price from the press and the public.
 271

 

 

Contrasting Clinton‘s supervision of the administrative state with that of the previous two 

presidents, Kagan stated, 

 

Where once presidential supervision had worked to dilute or delay regulatory initiatives, 

it served in the Clinton years as part of a distinctly activist and pro-regulatory governing 

agenda.  Where once presidential supervision had tended to favor politically 

conservative positions, it generally operated during the Clinton Presidency as a 

mechanism to achieve progressive goals.
272

 

 

Kagan noted, however, that ―[a] key aspect‖ of Clinton‘s ―system of administrative control 

raises serious legal questions.‖
273

  ―Clinton‘s use of what [Kagan] call[s] directive authority―his 

commands to executive branch officials to take specified actions within their statutorily delegated 

discretion―ill-comports‖ with the conventional views about the relationship between Congress, the 

president, and administrative agencies.
274

  Kagan explained that the ―[a]ccepted constitutional doctrine 

holds that Congress possesses broad, although not unlimited, power to structure the relationship 

between the President and the administration . . . .‖
275

 Also, she explained,  

 

[t]he conventional view further posits, although no court has ever decided the matter, 

that by virtue of this power, Congress can insulate discretionary decisions of even 

removable (that is, executive branch) officials from presidential dictation―and, indeed, 
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that Congress has done so whenever (as is usual) it has delegated power not to the 

President, but to a specified agency official.
276

 

 

While Kagan ―acknowledge[d] that Congress generally may grant discretion to agency officials 

alone and that when Congress has done so, the President must respect the limits of this delegation,‖
277

 

she defended Clinton‘s actions by looking at the ―statutory predicate underlying the conventional 

view.‖
278

  As Kagan explained in her speech, her ―argument . . . to the legality of this practice is that, 

contrary to the conventional view, a statute delegating power to named officials in the executive 

branch should not be viewed as foreclosing presidential directive authority.‖
279

  She argued for the 

necessity of ―some kind of default rule or clear statement rule in mind—a rule requiring Congress to 

state explicitly either that the president shall have this power or that he shall not.‖
280

  She believed that 

the best type of clear statement rule would be one ―requiring Congress to say so clearly if it wishes to 

foreclose presidential directive authority.‖
281

  As she wrote in her article, ―most statutes granting 

discretion to executive branch—but not independent—agency officials should be read as leaving the 

ultimate decisionmaking authority in the hands of the President.‖
282

  Kagan also recognized ―potential 

objections to enhanced presidential control of agency decisions raised, respectively, on behalf of 

Congress, agency experts, and affected constituencies.‖
283

  While she ―generally conclude[d] that these 

objections fail,‖ she did identify ―select areas in which the objections reveal a need for limits on the 

presidential role.‖
284

  In the conclusion of her article, she affirmed the ―continuing roles‖ for Congress, 

agency experts, and constituency groups in ―administrative governance.‖
285

 

 

 Kagan‘s views on the topic of presidential power can also be seen in her answers following the 

hearing on her nomination for solicitor general.  When asked by Senator Specter if the ―the President 

has the constitutional authority as commander-in-chief to override laws enacted by Congress and to 

immunize people under his command from prosecution if they violate these laws passed by Congress‖ 

and if he has ―the authority to circumvent the Foreign Intelligence Surveillance Act (FISA), and bypass 

the FISA court to conduct warrantless electronic surveillance that may include spying on 

Americans,‖
286

 Kagan responded that ―[t]he appropriate analysis in considering any question of this 

kind derives from Justice Jackson‘s concurring opinion in Youngstown Sheet & Tube Co. v. 

Sawyer.‖
287

  She explained, 

 

In that opinion, Justice Jackson describes three situations: the first where executive power 

is exercised pursuant to a congressional authorization; the second where executive power 

is exercised in the absence of any congressional action; and the third ―when the President 

takes measures incompatible with the expressed or implied will of Congress.‖ In the last 

situation, Justice Jackson notes, presidential ―power is at its lowest ebb‖ and ―must be 

scrutinized with caution, for what is at stake is the equilibrium established by our 
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constitutional system.‖ This does not mean the President never has power to act in such a 

situation, for on some occasions, as Justice Jackson recognizes, Congress is indeed 

―disabl[ed]‖ from acting upon a subject. But these occasions are rare and cannot be 

created or justified merely by a general invocation of the commander-in-chief power. 

These principles are the ones I would apply to the consideration of any executive action, 

including any action relating to FISA.
288

 

 

Kagan‘s textbook answer provides little insight into her true views on the topic, especially when 

compared to her letter and law review article.  The Senate should continue to seek clarification on her 

views regarding executive power. 

 

ABORTION 

 
According to the Washington Post, Kagan‘s position on abortion may become a ―sleeper issue‖ 

as both sides try to determine how she would rule if confirmed to the Supreme Court.
289

  President 

Obama, however, has made his position on abortion clear.  In a July 2007 address before the Planned 

Parenthood Action Committee, then-Senator Obama stated in a pertinent part: 

I have worked on these issues for decades now.  I put Roe at the center of my 

lesson plan on reproductive freedom when I taught Constitutional Law.  Not simply as a 

case about privacy but as part of the broader struggle for women‘s equality. Steve and 

Pam will tell you that we fought together in the Illinois State Senate against restrictive 

choice legislation—laws just like the federal abortion laws, the federal abortion bans 

that are cropping up. I‘ve stood up for the freedom of choice in the United States Senate 

and I stand by my votes against the confirmation of Judge Roberts and Samuel Alito.  

So, you know where I stand. But this [is more] than just about standing our 

ground. It must be about more than protecting the gains of the past. We‘re at a 

crossroads right now in America—and we have to move this country forward. This 

election is not just about playing defense, it‘s also about playing offense. It‘s not just 

about defending what is, it‘s about creating what might be in this country. And that‘s 

what we‘ve got to work together on.  

There will always be people, many of goodwill, who do not share my view on 

the issue of choice. On this fundamental issue, I will not yield and Planned Parenthood 

will not yield. But that doesn‘t mean that we can‘t find common ground. Because we 

know that what‘s at stake is more than whether or not a woman can choose an 

abortion.
290
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Furthermore, in a 2007 debate during his Presidential campaign, Obama was quoted as stating, ―‗I 

would not appoint somebody who doesn‘t believe in the right to privacy.‘‖
291

  Given President 

Obama‘s consistent record in defending the right to abortion,
292

 there is little reason to doubt that he 

would nominate an individual who holds his beliefs.  His selection of Kagan indicates his belief that 

she would hold his views concerning a constitutional right to abortion, and therefore raises a rebuttable 

presumption that Kagan, as a Justice, would support that right and vote not to overrule Roe v. Wade 

and Planned Parenthood v. Casey.  The question for Senators concerned with this issue, then is 

whether the hearings produce sufficient evidence to rebut the presumption. The burden of proof on this 

point rests with Kagan and the Administration.  Any Senator who holds the view that Roe, Casey, and 

the abortion regime those decisions create are contrary to the Constitution should vote not to confirm 

Kagan unless she convinces him or her that she does not support those decisions and that regime. 

 

 In trying to determine Kagan‘s position on abortion, the pro-life group American‘s United for 

Life pointed to contributions by Kagan to the National Partnership for Women and Families 

(NPWF).
293

  In the Senate questionnaire that Kagan filled out regarding her nomination for solicitor 

general, she stated, ―In a questionnaire I submitted to the Senate in connection with a judicial 

nomination in 1999, I listed membership in the National Partnership for Women and Families as a 

result of charitable contributions.  I have no current memory of whether such contributions ever made 

me a member of this organization.‖
294

  NPWF is a pro-abortion organization.  According to their 

website, ―We have a deep, unwavering commitment to reproductive health whether it‘s expanding 

your reproductive rights or blocking attempts to reverse hard-won gains. Our goal is to give every 

woman access to the full range of reproductive health information and services, including . . . abortion 

services.‖
295

  Kagan‘s affiliation with NPWF suggests a sympathetic leaning toward NPWF‘s goal of 

supporting abortion. 

 

 A memorandum sent to President Clinton on May 13, 1997, by Kagan and her boss, Bruce 

Reed, also raises questions about Kagan‘s position on abortion. In the memorandum, Kagan 

recommended that President Clinton send a letter to Congress supporting separate substitute 

amendments proposed by Senator Daschle and Senator Feinstein regarding the Partial Birth Act (HR 

1122).
296

 Each amendment included a health exception, but Senator Daschle‘s amendment was more 

―stringent‖ than Senator Feinstein‘s amendment.
297

 The differences in the language of the two 
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amendments caused pro-abortion groups to oppose Senator Daschle‘s proposal because they feared it 

would undermine Roe.
298

  

 

 Although the memorandum recommended that President Clinton support both amendments, 

even though one of the amendments received opposition from pro-abortion organizations, that does not 

support the conclusion that Kagan advocated for a ban on partial-birth or late-term abortions. The 

memorandum urged President Clinton to support Senator Daschle‘s amendment despite pro-choice 

opposition ―in order to sustain your credibility on HR 1122 and prevent Congress from overriding your 

veto.‖
299

 The memorandum went on to state, given Clinton‘s past statements and the American College 

of Obstetricians and Gynecologists‘ support for the amendment, that ―declining to support the 

amendment will weaken your position and increase the chance that Congress will override your 

veto.‖
300

   

 

However, at least one pro-life group rejected the Daschle Amendment as a compromise.  

National Right to Life Legislative Director Douglas Johnson said at the time, ―‗The Clinton-Daschle 

proposal is an empty shell. It is a purely political contrivance. It has one purpose: to provide political 

cover for lawmakers who want to appear to their constituents to have voted to restrict partial-birth 

abortions, but without in any way offending the extreme pro-abortion lobby.‘‖
301

  He further explained 

that the ―‗Clinton-Daschle proposal was designed to look good on paper, and to fool unwary 

journalists, but in no way to impose the slightest actual impediment to the unfettered ability of 

abortionists to perform the procedures.‘‖
302

    

 

Properly read, the memorandum expressed Kagan‘s concern about the politics of Clinton‘s 

position on the partial birth abortion ban, not the policy.  Kagan does not appear to have actually 

encouraged President Clinton to support a partial-birth or late-term abortion ban. As a New York Times 

article pointed out, ―[t]he memo anticipated that the Daschle plan would fail but suggested that it 

would provide political cover for enough senators to stick by the president when he ultimately vetoed 

the tougher bill sponsored by Republicans.‖
303

  According to the New York Times, Clinton ―accepted 

the recommendation, and the White House signaled support for the Daschle amendment the same day. 

The amendment was defeated, and the Republican-led Congress sent the tougher ban to Mr. Clinton, 

who vetoed it. An effort to override the veto fell three votes short in the Senate.‖
304

  President 

Clinton‘s apparent intention was to veto HR 1122 (assuming that the Daschle Amendment failed), and 

Kagan‘s memorandum merely urged his support of Senator Daschle‘s substitute amendment to prevent 

an override of his later veto of HR 1122. At best, this evidence seems to show that Kagan encouraged 

President Clinton‘s pro-choice agenda, but the evidence certainly does not show she supported a 

partial-birth or late-term abortion ban.   
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 A June 12, 1998, memorandum written by Kagan‘s boss, Bruce Reed and Charles Ruff, may 

also provide insight into Kagan‘s views on abortion. The memorandum indicated that Kagan supported 

applying the then-current Hyde Amendment to Medicare and not ruling that ―Medicare can cover 

abortions necessary to protect the health of the woman (in addition to abortions allowed by Hyde).‖
305

 

The memorandum noted that this option would ―anger womens‘ groups, which would prefer us to 

provide Medicare coverage of the widest possible range of abortions, even if doing so would provoke 

Republicans to enact contrary legislation.‖
306

 Although Kagan did recommend that President Clinton 

adopt the more moderate view, the memorandum makes clear one of the ―[p]ros‖ of the option Kagan 

endorsed was that ―[t]his option is most likely to avoid a legislative showdown on abortion funding 

that we are unlikely to win.‖
307

 Furthermore, the memo noted that the recommended option would 

―cover more abortions than the current policy allows.‖
308

 Once again, Kagan‘s position does not show 

that she supports a centrist abortion policy. Instead, this memorandum merely shows her decision was 

prompted by the politics of the situation.  

 

 A piece of evidence that may actually reveal Kagan‘s personal views on abortion can be found 

in The Daily Princetonian article discussed above in which Kagan wrote,   

 

Reagan I expected, but Symms, Abdnor, Quayle, and Grassley I did not. Even after the 

returns came in, I found it hard to conceive of the victories of these anonymous but 

Moral Majority-backed opponents of Senators Church, McGovern, Bayh, and Culver, 

these avengers of “innocent life” and the B-1 Bomber, these beneficiaries of a general 

turn to the right and a profound disorganization on the left.
309

 

 

Kagan‘s view of the pro-life movement seems evident in this essay. Her scare quotes around the words 

―innocent life‖ seem to indicate her disbelief that unborn babies are truly part of the human race. The 

Legislative Director of the National Right to Life Committee, Douglas Johnson, shared the same 

concern when he stated, ―Was Ms. Kagan so dismissive of the belief that unborn children are members 

of the human family that she felt it necessary to put the term ‗innocent life‘ in quote marks, or does she 

have another explanation?‖
310

 Although the essay expresses Kagan‘s strong emotions following the 

election, the essay does not specifically state that Kagan is pro-choice. However, it does give a good 

glimpse into Kagan‘s personal views about the pro-life movement.  

 

 Finally, as a law clerk to Justice Marshall, Kagan wrote a memo to Justice Marshall on the case 

Bowen v. Kendrick.
311

  The case involved a challenge to the Adolescent Family Life Act (AFLA), 

which, as the Supreme Court described it, ―is essentially a scheme for providing grants to public or 

nonprofit private organizations or agencies ‗for services and research in the area of premarital 
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adolescent sexual relations and pregnancy.‘‖
312

  As the Supreme Court described it, ―[c]onsidering the 

federal statute both ‗on its face‘ and ‗as applied,‘ the District Court ruled that the statute violated the 

Establishment Clause of the First Amendment insofar as it provided for the involvement of religious 

organizations in the federally funded programs.‖
313

  The Supreme Court, however, determined that 

―the statute is not unconstitutional on its face, and that a determination of whether any of the grants 

made pursuant to the statute violate the Establishment Clause requires further proceedings in the 

District Court.‖
314

  In Kagan‘s memo to Justice Marshall on the case, she wrote: 

 

―I think the [district court] got the case right. The funding here is to be used to support 

projects designed to discourage adolescent pregnancy and to provide care for pregnant 

adolescents. It would be difficult for any religious organization to participate in such 

projects without injecting some kind of religious teaching. The government is of course 

right that religious organizations are different and that these differences are sometimes 

relevant for the purposes of government funding. The government, for example, may give 

educational subsidies to religious universities, but not to parochial schools. But when the 

government funding is to be used for projects so close to the central concerns of religion, 

all religious organizations should be off limits.‖
315

 

 

 When asked about the memo at her solicitor general confirmation hearing, Kagan said that, 

looking back at the memo she thought ―‗That is the dumbest thing I have ever heard.‘‖
316

  In 

answering written questions from Senator Sessions, she expounded on her answer, stating: 

 

I indeed believe that my 22-year-old analysis, written for Justice Marshall, was deeply 

mistaken. It seems now utterly wrong to me to say that religious organizations generally 

should be precluded from receiving funds for providing the kinds of services 

contemplated by the Adolescent Family Life Act. I instead agree with the Bowen Court‘s 

statement that ―[t]he facially neutral projects authorized by the AFLA—including 

pregnancy testing, adoption counseling and referral services, prenatal and postnatal care, 

educational services, residential care, child care, consumer education, etc.—are not 

themselves ‗specifically religious activities,‘ and they are not converted into such 

activities by the fact that they are carried out by organizations with religious affiliations.‖ 

As that Court recognized, the use of a grant in a particular way by a particular religious 

organization might constitute a violation of the Establishment Clause—for example, if 

the organization used the grant to fund what the Court called ―specifically religious 

activity.‖ But I think it incorrect (or, as I more colorfully said at the hearing, ―the 

dumbest thing I ever heard‖) essentially to presume that a religious organization will use 

a grant of this kind in an impermissible manner.
317
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Questions 

 

 General Kagan, in your November 10, 1980, article in The Daily Princetonian, entitled ―Fear and 

Loathing in Brooklyn,‖ you called Senators Symms, Abdnor, Quayle, and Grassley ―avengers of 

‗innocent life,‘‖ with the words ―innocent life‖ in what appears to be scare quotes.  Why did you 

put quotes around the words ―innocent life?‖  Did you question these Senators‘ commitment to the 

pro-life cause? Did you disagree with their assertion that unborn babies represent ―innocent life?‖ 

 

o Do you think that your use of scare quotes could be seen as offensive to individuals who 

are deeply committed to the pro-life cause?  To individuals who, to borrow your words, 

―abhor‖ abortion and consider it ―a profound wrong‖ and a ―moral injustice of the first 

order?‖ 

 

 Do you agree with the Court in Roe, that the Constitution protects a right to privacy and that the 

right to privacy extends to protect the right to abortion?  

 

 Professor John Hart Ely wrote in 1973 that ―Roe is bad because it is bad constitutional law, or 

rather because it is not constitutional law and gives almost no sense of an obligation to try to be.‖ 

Do you agree with that statement? If not, why not? In your view, what is Roe‟s constitutional 

basis? How does the Constitution‘s text support the Court‘s decision in Roe? 

 

o If you think Roe‟s reasoning was deficient, do you think the Court‘s decision in Planned 

Parenthood v. Casey remedied the deficiencies? 

 

 Do you agree with Casey‟s definition of the ―heart of liberty‖ as the ―right to define one‘s own 

concept of existence, of meaning, of the universe, and of the mystery of human life.‖? If so, what 

in the Constitution‘s text, structure, or history supports that definition? If that is the definition of 

constitutional liberty, on what principled basis can the courts limit its application? Is there a 

principled basis? For example, the Supreme Court in Glucksberg v. Washington held that the Due 

Process Clause did not protect a right to assisted suicide. Yet, in Lawrence v. Texas, the Court 

depended on large part on Casey‟s definition of liberty to hold unconstitutional on due process 

grounds a law prohibiting same-sex sodomy. What is the principled legal basis for distinguishing 

assisted suicide from sodomy and abortion such that sodomy and abortion are protected by the Due 

Process Clause but assisted suicide is not? What in the Constitution‘s text, structure, or history 

supports that distinction? 

 

 With respect to Casey‟s undue burden standard, where does a judge find guidance to make a 

legally principled determination whether a law regulates abortion too much? Must the judge resort 

to balancing interests? What in any legal materials (in particular, the Constitution) guides this 

balancing? Does the decision really come down to questions of policy? Aren‘t policy choices 

supposed to be left to the political branches or the states? 

 

 Do you agree with the Casey joint opinion‘s stare decisis analysis? If so, why? If not, why not? Do 

federal courts really have the power to perpetuate decisions that are not supported by the 

Constitution? If so, how is this consistent with the power of judicial review as explained in 

Marbury v. Madison, which premised the power on the Constitution‘s superiority to other sources 

of law in our system? If Marbury is correct, why should judicial decisions inconsistent with the 

Constitution stand while statutes inconsistent with the Constitution fall? 
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OTHER ISSUES 

 
 Second Amendment 

 

Kagan‘s views on the Second Amendment are as unclear as her views on many other 

controversial issues.  Since her nomination was announced, news reports have identified previous 

positions that she took, which might provide insight into her views on the Second Amendment.  For 

example, during Kagan‘s tenure on President Clinton‘s staff, she helped to draft an executive order 

―‗restricting the importation of certain semiautomatic assault rifles.‘‖
318

  However, more evidence is 

necessary to determine whether Kagan‘s personal views on the Second Amendment are represented by 

her work as a member of the Clinton Administration (i.e. whether she advised Clinton to ―infringe 

upon the [Second] Amendment rights of Americans‖).
319

  Furthermore, in 1987, as a law clerk for 

Justice Marshall, Kagan, in a memorandum to Justice Marshall on whether to grant certiorari, stated 

that ―she was ‗not sympathetic‘ toward a man who contended that his constitutional rights were 

violated when he was convicted for carrying an unlicensed pistol.‖
320

 As a news report on the 

memorandum explained, ―The man‘s ‗sole contention [wa]s that the District of Columbia‘s firearms 

statutes violate[d] his constitutional right to ―keep and bear arms,‖‘ Kagan wrote. ‗I‘m not 

sympathetic.‘‖
321

  

 

 Perhaps the statements that express more clearly her personal position on the Second 

Amendment are those made in the March 18 letter that she sent to Senator Specter.  When asked by 

Senator Specter about whether she believed Heller was rightly decided, Kagan stated, 

 

Although I have never written about or taught the Second Amendment, I have read a 

fair bit of the scholarship that has appeared in recent years regarding the original 

meaning and history of the Second Amendment.  I have always found this scholarship 

singularly difficult to evaluate. Both sides (that is, the individual rights view and the 

collective rights view) present cogent and sometimes powerful arguments, and I have 

come away thinking that immersion in the primary sources, which I have never 

attempted, would be necessary to choose between them with any degree of confidence. 

My instinctive response to reading the opinions in Heller last summer was much the 

same.  This is not to say that the questions at issue are incapable of resolution; to the 

contrary, I have no doubt that the textual and historical questions with which the 

opinions wrestle are fundamental to appropriate constitutional analysis.  It is only to say 

that I have not done the work required.  I therefore have no reason to believe that the 

Court‘s analysis was faulty.
322

 

 

Kagan went on to state that ―if confirmed as Solicitor General, I would view Heller—and its 

fundamental understanding that the Second Amendment guarantees an individual right to keep and 

bear arms—as settled law, and I would fully accept the Court‘s determination.‖
323

  Since Kagan may 
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well soon be one of the Justices determining the scope of the right identified in Heller, it is important 

to understand how she would approach interpreting the Second Amendment. 

 

 Questions 

 

 General Kagan, you said in a March 18 letter to Senator Specter that you thought both sides in the 

Second Amendment debate—―the individual rights view and the collective rights view‖—―present 

cogent and sometimes powerful arguments . . . .‖  Would you characterize the Court‘s decision in 

Heller as a close call?   

 

o What should the Court do in the situation of a ―close call‖?  What should the Court do if 

analysis of constitutional text, structure, and history do not lead to a definitive answer? 

 

 You told Senator Specter that you had not closely studied the issue, and, therefore, you had ―no 

reason to believe that the Court‘s analysis was faulty.‖  You also said that as Solicitor General you 

would ―view Heller . . . as settled law.‖  If confirmed to the Supreme Court, would you still view 

Heller as settled law? 

 

 You have done research and written on the First Amendment.  How would you compare the 

importance of the right embodied in the Second Amendment with the rights embodied in the First 

Amendment? 

 

 

 Foreign/International Law 

 

Kagan‘s views about the relevance of foreign or international law in interpreting our 

Constitution and its use in Supreme Court decisions deserve inquiry.  Statements she made during her 

confirmation hearings for solicitor general and during her time as dean of Harvard Law School, and 

her full-throated support of President Aharon Barak, suggest she would support the use of foreign or 

international law as a Supreme Court Justice. 

 

 In follow-up questions after the hearing on her nomination to be solicitor general, Senator 

Specter asked Kagan, ―[I]s it ever proper for judges to rely on contemporary foreign or international 

laws or decisions in determining the meaning of provisions of the Constitution?‖
324

  Specter then 

continued to ask Kagan under what circumstances she would ―consider foreign law when interpreting 

the Constitution‖ in general and the Second and Eighth Amendments in particular.
325

  Kagan 

responded, ―At least some members of the Court find foreign law relevant in at least some contexts.  

When this is the case, I think the Solicitor General‘s office should offer reasonable foreign law 

arguments to attract these Justices‘ support for the positions that the office is taking.‖
326

  Kagan 

continued to give her opinion about when Justices would most likely take foreign law into 

consideration by stating, ―Even the Justices most sympathetic to the use of foreign law would agree 

that the degree of its relevance depends on the constitutional provision at issue.‖
327

  She explained, ―A 

number of the Justices have considered foreign law in the Eighth Amendment context, where the 
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Court‘s inquiry often focuses on ‗evolving standards of decency‘ and then on the level of consensus 

favoring or disfavoring certain practices.‖
328

  However, she further explained, 

 

none of the Justices relied on other nations‘ restrictions on gun rights in their opinions in 

District of Columbia v. Heller, and the grounded historical approach adopted in that case 

(and echoed even in the dissents) would grant no relevance to arguments from 

comparative law in defining the scope of the Second Amendment right.
329

 

 

Kagan placed a qualification, however, on her answer to Senator Specter‘s question when she said, 

―This set of questions appears different when viewed from the perspective of an advocate than when 

viewed from the perspective of a judge.‖
330

  Therefore, Kagan‘s answer as a solicitor general nominee 

offers little insight into how she would use foreign or international law if confirmed as a Justice on the 

Supreme Court.   

  

Kagan further clarified her position on the use of foreign or international in her March 18 letter 

to Senator Specter.  She explained, ―There are some circumstances in which it may be proper for 

judges to consider foreign law sources in ruling on constitutional questions. . . . This is most often the 

case when the Court has deemed interpretation of a provision to rest in part on current practices and 

norms regarding some subject.‖
 331

   

 

Kagan stated the Eighth Amendment is the ―classic case‖ where the Supreme Court ―in 

determining what counts as ‗cruel and unusual‘ punishment, often looks to ‗evolving standards of 

decency that mark the progress of a maturing society‘ as exemplified by practices both in the United 

States and around the world.‖
332

 She also stated that she did ―not know of any bodies of constitutional 

doctrine other than that associated with the Cruel and Unusual Punishment Clause of the Eighth 

Amendment that survey current practices and norms in this way.‖
333

   Kagan‘s expanded answer is 

troubling.  Not only does she acknowledge that ―[t]here are some circumstances in which it may be 

proper for judges to consider foreign law sources in ruling on constitutional questions,‖ she appears to 

accept the notion that ―current practices and norms‖ are relevant to interpreting constitutional 

provisions.  Such a loose standard leaves ample room for judges to insert their own values and policy 

preferences into constitutional interpretation. 

 

 As dean of Harvard Law School, Kagan has made comments about international law.  During 

opening remarks at an International Law Journal Conference at Harvard Law School, Kagan called the 

topic being discussed, the ―relationship between domestic constitutions and international law‖, ―such 

an important one‖ that was becoming more important ―every year as the different legal systems of the 

world become more and more interwoven and as that interweaving creates all kinds of complex 

difficulties and issues.‖
334
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 Also, during a public conversation with Supreme Court Justice Ginsburg, Kagan asked Justice 

Ginsburg about a then-recent New York Times article that ―talk[ed] about foreign courts‘ reception of 

U.S. Supreme Court opinions and sa[id] that foreign courts really no longer cite the U.S. Supreme 

Court at least to the extent that they used to.‖
 335

  Kagan posed the questions:  ―Why has that 

happened?  Do you care about it?‖
336

  Justice Ginsburg started her response with this statement: ―I 

have often said that if we don‘t listen, we won‘t be listened to.‖
337

 In her response Ginsburg also noted 

that there is a ―tremendous misunderstanding about references to decisions of tribunals abroad, and 

that is, they are [in] no sense binding on any United States judge, they are simply informative, they 

may be highly persuasive.‖
338

  She said that she does not understand why it is acceptable to note in an 

opinion that she had considered a law review article, but it is not acceptable to admit that she had 

consulted a foreign opinion.   

 

 Finally, in a short article on revisions to Harvard‘s first-year student curriculum, which 

included a requirement to take a class in international or comparative law,
339

 Kagan noted that ―[t]he 

courses in international and comparative law are opening up new questions and possibilities, showing 

choices made by different societies and challenges that arise from globalization, while also helping 

every student to locate American law in the larger map of laws, politics, and histories across the 

world.‖
340

  She also said in remarks to Lex Mundi, ―the world‘s leading association of independent law 

firms,‖
341

 that  

 

law schools have two interrelated tasks. They have to do a better job of convincing our 

students of the great relevance and importance of international and comparative law in 

their legal studies. And they have to do a better job of incorporating and integrating 

international and comparative law issues into the curriculum.
342

 

 

―One important way‖ to ―accomplish these tasks‖ she said was to ―bring to law schools visiting 

professors and practitioners from abroad.‖
343

 She explained that ―[f]oreign lawyers and law professors 

often will have the deepest and most detailed knowledge of their legal systems. More broadly, they 

will help to make American students aware that there are many different ways of solving legal 

problems and of using law to shape public life.‖
344

  She further stated that,  

 

equally if not more important, law schools must find ways to encourage U.S. trained 

teachers to retool our courses and our research to better raise and address international 

and comparative law and practices. I‘m not talking here about encouraging more US-

trained lawyers to go into the field of international law or comparative law itself, 
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although that too is important. I‘m talking about all faculty in all courses thinking about 

the international and comparative dimensions of what they do.
345

 

 

 Senators should carefully question Kagan about how, if confirmed, she would approach the use 

of foreign or international law in her opinions.  Her written answers to Senator Specter certainly raise 

concerns that, if confirmed, she would join the Justices who believe that it is proper to consider foreign 

or international law. 

 

 Questions 

 

 In your March 18 letter to Senator Specter, you wrote that ―[t]here are some circumstances in 

which it may be proper for judges to consider foreign law sources in ruling on constitutional 

questions . . . . This is most often the case when the Court has deemed interpretation of a provision 

to rest in part on current practices and norms regarding some subject.‖  By this answer, can we 

assume that you believe that it is appropriate for judges to, at times, look to foreign law in 

interpreting and applying the Constitution? 

 

 Do you think that it is appropriate for the Court to ―deem[] interpretation of a [constitutional] 

provision to rest in part on current practices and norms regarding some subject‖?  If so, how is the 

Court to determine what constitutes ―current practice and norms‖?  What principled basis exists for 

keeping this search from devolving into looking over the heads of guests to pick out your friends? 

 

 Doesn‘t such a loose test leave room for the judge to substitute her own policy positions for 

―current practices and norms‖? 

 

 You cite the Eighth Amendment as a ―classic case.‖  Do you believe that it is appropriate for the 

Court, in the Eighth Amendment context, to look to foreign law?  Which country‘s law?  What 

principle guides the judge in determining which country‘s practices are relevant? 

 

 In Lawrence v. Texas, the Court cited to several sources of foreign law and practice (e.g., the 1957 

Wolfenden Report on laws punishing homosexual conduct and decision by the European Court of 

Human Rights) to support its decision to hold the Texas sodomy law unconstitutional.  Do you 

agree with the Court‘s use of foreign sources in Lawrence? 

 

 You held a ―public conversation‖ with Justice Ginsburg as part of an event while you were dean of 

Harvard Law School.  You asked her about a then-recent New York Times article addressing 

―foreign courts‘ reception of U.S. Supreme Court opinions and saying that foreign courts really no 

longer cite the U.S. Supreme Court at least to the extent that they used to.‖  You asked her, ―Why 

has that happened?  Do you care about it?‖  General Kagan, do you care about it?  If so, why? 

 

 In her answer, Justice Ginsburg said:  ―I have often said that if we don‘t listen, we won‘t be 

listened to.‖ She also stated that there is a ―tremendous misunderstanding about references to 

decisions of tribunals abroad, and that is, they are in no sense binding on any United States judge, 

they are simply informative, they may be highly persuasive.‖  Do you agree with her answer?   

 

                                                 
345 Id. 



 60 

CONCLUSION 

 

The nomination of Elena Kagan causes several reasons for concern.  Although she has 

generally steered clear of controversial social issues in her scholarly writings, there are enough red 

flags in her record to cause reasonable concern that if confirmed as a Justice she would be another 

reliable vote to constitutionalize controversial policy decisions (for example, on same-sex marriage) 

that the Constitution leaves to the people and their representatives.  Therefore, while it would seem that 

Kagan possesses the technical skills—analytical ability, writing ability, and the ability to make cogent 

and coherent arguments—to be a Supreme Court Justice, it is important that she address these areas of 

concern during her confirmation hearing.  Although she disavowed (or at least greatly nuanced) her 

position when facing her own confirmation hearing, Kagan has argued forcefully that Senators should 

ask searching questions about a potential Justice‘s judicial philosophy and how that philosophy would 

affect specific cases, thus practically inviting such questioning in her own hearing.  Given the red flags 

in Kagan‘s record, Senators who are concerned about limiting the Court to its proper role in our 

constitutional republic should take her up on that invitation. 


