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Dear Concerned Citizens:

The purpose of this letter is to address the questand concerns you may have regarding the
use of school facilities for religious baccalauese¢remonies, religious content within speeches
given by valedictorians and salutatorians, and roegal prayer at graduation ceremonies at
public middle and high schools.

By way of introduction, ACLJ is an organization d=ded to the defense of constitutional
liberties secured by law. ACLJ attorneys have adgbefore the Supreme Court of the United
States in a number of significant cases involvhgfreedoms of speech and religionSee, e.g.,
Pleasant Grove City v. Summur@ase No. 07-665, 129 S. Ct. 1125 (Feb. 25, 2009)
(unanimously holding that a monument erected anohtaiaed by the government on its own
property constitutes government speech and doegreate a right for private individuals to
demand that the government erect other monumevisfonnell v. FEC 540 U.S. 93 (2003)
(unanimously holding that minors enjoy the protaetof the First Amendmentl;amb’s Chapel

v. Center Moriches Sch. Disb08 U.S. 384 (1993) (unanimously holding thatyileg a church
access to public school premises to show a filmeseon parenting violated the First
Amendment);Bd. of Educ. v. Mergengt96 U.S. 226 (1990) (holding by an 8-1 vote that
allowing a student Bible club to meet on a publehal's campus did not violate the
Establishment Clause)Bd. of Airport Comm’rs v. Jews for Jesué82 U.S. 569 (1987)
(unanimously striking down a public airport’s baméirst Amendment activities).

This informational letter addresses the applicatadnthe First Amendment to graduation
ceremonies involving middle and high schools; pulgolleges and universities have greater
leeway to include a nondenominational invocation tlaéir graduation ceremoniesSee
Chaudhuri v. Tennesse&30 F.3d 232 (6th Cir. 1997)anford v. Brand104 F.3d 982 (7th Cir.
1997).But see Mellen v. Buntin@27 F.3d 355 (4th Cir. 2003}lease note that this letter is for
informational purposes only and does not constitegal advice or representation by the ACLJ.

Overview of Supreme Court Cases
A. Lee v. Weisman

The Supreme Court’s first analysis of graduatioaypr came iLee v. Weismarb05 U.S. 577
(1992). In that case, principals of public secogdahools in Providence, Rhode Island regularly
invited members of the clergy to give invocatiomsl denedictions at their schools’ graduation
ceremonies. The middle school principalLieeselected the clergyman to give the prayer (in this
case a rabbi) and presented him with a pamphléngefiorth guidelines for “nonsectarian”
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prayer at school graduations. The issue beforeQbart was whether “including clerical
members who offer prayers as part of the offictdlo®l graduation ceremony is consistent with
the religion clauses of the First Amendmemhg® 505 U.S. at 580.

The Supreme Court struck down the graduation prayeee holding that the invocation was
directly attributable to the State, and that theelef involvement and control by school officials
was “pervasive, to the point of creating a stateaspred and state-directed religious exercise in
a public school.”ld. at 587. “State officials direct[ed] the performanaf a formal religious
exercise at promotional and graduation ceremorsessécondary schools” inasmuch as the
principal decided that an invocation and a benedicshould be given, and he directed and
controlled the content of the prayéd. at 586-88. The Court concluded that students @ittgn
the graduation were in “a fair and real sense” ceginto participating in an exercise of religion.
Id. at 586-87. Thus, it was the state sponsorshigradugtion prayers ibheethat the Supreme
Court found problematic.

B. Santa Fe Independent School District v. Doe

In Santa Fe v. Independent School District v. Ds0 U.S. 290 (2000), the Supreme Court held
that the Establishment Clause of the First Amendnpeohibits school officials from taking
affirmative steps to facilitate prayer at schoahdtions such as school football games. Several
factors were key to the Court’s ruling$anta Fe

1) the school board had historically been involuegrayer at school functions,
id. at 309;

2) the school board adopted a policy allowing stisi¢o vote on whether to have
an invocation or message before football gandesit 297; and

3) the policy also allowed students to elect thedebht who would give the

invocation or message at each football game duhegchool yeaid. at 297-98.

The Court concluded that the school district “fdite divorce itself from the religious content in
the invocations.’ld. at 305. The Court also found the majoritarianctela process problematic
and held that the prayers offered at football gaboes the imprint of the Statkl.

Importantly, Lee and Santa Fedo not stand for the proposition that student-led religious
speech at graduation and related events is untaistial. This letter addresses the application
of these and other decisions to three importanstipres:

* Are religious Baccalaureate services constitutigrzérmissible?

* Are valedictorians and salutatorians permitted akenreligious remarks as a part of
their speeches?

* May school officials permit invocations at gradoa®?

l. Arereligious Baccalaur eate services constitutionally permissible?

Yes. Students, community groups, area churchesotlvel private individuals are entitled to
sponsor events such as religious baccalaureatecsgntf the school district has a policy of
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allowing its facilities to be used by outside greufi may not prevent a community or student
group from using the facilities for the purposesha¥ing a religious baccalaureate service. The
school district, however, cannot sponsor such sesvi

In Lee Justice Souter noted that religious students hwaganize a privately sponsored
baccalaureate if they desire the company of likee®d students.” 505 U.S. at 629 (Souter, J.,
concurring). Moreover, if a public school distrreints its facilities to non-school groups during
non-school hours, then the district must rent tgims groups such as the organizers of a
religious baccalaureate servi&ee Good News Club v. Milford Cent. $&833 U.S. 98 (2001)
(invalidating a school district policy that opensthool facilities to outside community uses, but
excluded religious useshamb’s Chapel 508 U.S. 384. A policy of equal access for pevat
religious speech conveys a message “of neutraityer than endorsement; if a State refused to
let religious groups use facilities open to othéhgn it would demonstrate not neutrality but
hostility toward religion."Mergens 496 U.S. at 248.

Several federal cases have recognized the rightjadl access to school facilities for privately-
organized religious baccalaureate servi@ee, e.g., Shumway v. Albany Co. Sch. Dist. No. 1
826 F. Supp. 1320, 1326 (D. Wyo. 1993) (“the [S¢hBoard violated the First Amendment by
denying the religious baccalaureate group accefisetdacilities contrary to its previous policy
of open and equal access to the school facilitiediscriminating against a particular point of
view”); Randall v. Pegan765 F. Supp. 793, 796 (W.D.N.Y. 1991) (upholdthg right of a
student group to hold a baccalaureate servicegiisthool auditorium).

It is important to note, however, that school dissr may not control or sponsor religious
baccalaureate servicesee, e.g., Carlino v. Gloucester City High S&81. F. Supp. 2d 1 (D.N.J.
1999) (finding that a material issue of disputedt faxisted with regard to an Establishment
Clause claim on the issue of whether a Baccalaar&msrvice sponsored by a ministers’
association was also controlled or sponsored, m, pg the school district)yerbena United
Methodist Church v. Chilton County65 F. Supp. 704, 714 (M.D. Ala. 1991) (allowaghurch

to “rent and use the school auditorium to conduaharch-sponsored baccalaureate service
would not automatically or necessarily represen¢raaiorsement of religion and therefore violate
the establishment clause,” but the Establishmeat€d required the school to disassociate itself
from the service).

Guidelines issued by the U.S. Department of Edanat 2003 affirm that public schools must
grant equal access to facilities to private orgarsiof religious baccalaureate services, but they
cannot organize such ceremonies themselves. Thaelihes state:

Baccalaureate Ceremonies

School officials may not mandate or organize religi ceremonies. However, if a
school makes its facilities and related serviceslable to other private groups, it
must make its facilities and services availablegl@same terms to organizers of
privately sponsored religious baccalaureate cer@soin addition, a school may
disclaim official endorsement of events sponsorggtivate groups, provided it
does so in a manner that neither favors nor dissagmoups that meet to engage
in prayer or religious speech.
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U.S. Dept. of Educ.GGuidance on Constitutionally Protected Prayer inbRei Elementary and
Secondary Schoql68 Fed. Reg. 9645 (Feb. 28, 2003).

. Arevaledictorians and salutatorians per mitted to make religious remarks as a part
of their speeches?

Yes, although such remarks must be “non-prosehdiziand “non-sectarian” in some
jurisdictions.

When a school selects a student to speak at gradutrough neutral, even-handed criteria

(e.g.,valedictorians or salutatorians selected to spe&ktd their grade point averages), and the
student is given primary control of the contenttloé speech, such expression should not be
limited due to its religious content. One Guidelisgued by the U.S. Department of Education in
2003 deals directly with this issue:

Prayer at Graduation

School officials may not mandate or organize pragergraduation or select
speakers for such events in a manner that favbggoes speech such as prayer.
Where students or other private graduation speakeesselected on the basis of
genuinely neutral, evenhanded criteria and retaimmgary control over the
content of their expression, however, that expogsss not attributable to the
school and therefore may not be restricted becanfsés religious (or anti-
religious) content.To avoid any mistaken perception that a schooloeses
student or other private speech that is not in d¢tcibutable to the school, school
officials may make appropriate, neutral disclaime&rsclarify that such speech
(whether religious or nonreligious) is the speakard not the school’s.

Id. (emphasis added). Thus, valedictorians and sahidats should be able to include religious
content in their speeches, at least where thewifrgirimary control over the content of their
expression,” because they are selected on the dfaseitral criteria.

The Guidelines acknowledge that student expredgsi@motected by the First Amendment, and
the ability of schools to restrict or regulate &nod speech varies depending upon the
circumstancesTinker v. Des Moines Indep. Cmty. Sch. D383 U.S. 503 (1969Bethel Sch.
Dist. v. Fraser 478 U.S. 675 (1986 azelwood Sch. Dist. v. Kuhimeiet84 U.S. 260 (1988);
Morse v. Frederick 127 S. Ct. 2618 (2007). Ifinke—the seminal case on student
expression—the Court declared that students ddshetd their constitutional rights to freedom
of speech or expression at the schoolhouse ga®8.\BS. at 506. Fearing disruption, a public
school prohibited students from wearing black amasato express their anti-Vietham War
sentimentsld. at 504-05. The Court held that the school’s polimfated students’ Free Speech
rights. Id. at 513-14.Tinker established that, in most situations, a school rshsiv that the
student’s conduct “materially disrupts classworkirorolves substantial disorder or invasion of
the rights of others” before it may censor studsqression due to its contefd. at 513. Under
Tinker, students’ free speech rights are the strongdbtn@gard to forms of personal expression
such as armbands, t-shirts, buttons, and necklaces.
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By contrast, inrHazelwood the Court held that public school officials coelxlercise reasonable
control over the content of a school-sponsored papsr because it was viewed as part of the
curriculum. Hazelwood 484 U.S. at 270-71. The Court held that the scboald prevent the
publication of unsuitable material, including sésion pregnant students and divorces, because
such material could be “erroneously attributedhi® $chool” in that contextd. at 263, 271. The
newspaper was not considered to be a forum forchpleecause school officials did not exhibit
an intent to open the newspaper to “indiscriminete” by student reporterisl. at 270. There is

an important difference between a school’s abtbtgilence a student’'s personal expression that
happens to occur on school premises and a scradgh®rity over school-sponsored publications
and events that students, parents, and membehe gfublic might reasonably perceive to bear
the imprimatur of the schodld. at 271. The greater the degree of control treth@ol exercises
over the content of a particular event or publmatithe greater the likelihood that the speech
will bear the imprimatur of the schoddl. at 270. When student expression bears the impuimmat
of the school, the school may regulate such exje$s a manner that is “reasonably related to
legitimate pedagogical concerngd’ at 272.

With regard to speeches provided by valedictoriand salutatorians at graduations, the key
question is whether such expression would be vieagetearing the imprimatur of the school
and, if so, whetheHazelwoodrequires regulations of such expression to be piémt neutraf

In the absence of a controlling opinion on theseies in a particular jurisdiction, graduation
speeches by valedictorians and salutatorians shmeilceasonably understood the student’s
own expressionather than speech controlled or sponsored bgdheol. A reasonable person in
attendance at a graduation ceremony understandsv#hedictorians and salutatorians are
selected due to academic criteria and their remadykscally reflect their own views.
Valedictorians and salutatorians should be ablehtre how their faith has impacted their lives
without fear of censorship by school officials.

! The Second, Sixth, Ninth, andEleventh Circuits have required viewpoint neutrality for school-spored speech.
See, e.gPeck v. Baldwinsville Central Sch. Dijst26 F.3d 617 (2d Cir. 2005) (court remanded taskstrict court
to determine whether school officials’ decisiorctaver religious content in elementary student posses

viewpoint neutral undedazelwood v. Kuhlmeied84 U.S. 260 (1988)Kincaid v. Gibson191 F.3d 719 (6th Cir.
1999),rev'd on other ground236 F.3d 342, 346, 355 (6th Cir. 2001) (en b&bcjiversity year book considered a
limited public forum; viewpoint neutrality requirexien in a non-public forumpPlanned Parenthood of Southern
Nevada v. Clark County Sch. Dj941 F.2d 817 (9th Cir. 1991) (held, ads withiha district’'s school-sponsored
publications were nonpublic forums; however, “distions drawn [must be] reasonable in light of plnepose
served by the forum and [must be] viewpoint neltrakarcey v. Harris888 F.2d 1314 (11th Cir. 1989) (even
where high school career day constitutes a nonpédnium, school must remain viewpoint neutral witlgard to
participating guest speakers unétazelwoodanalysis). Conversely, thérst, Third, andTenth Circuits have

held that viewpoint neutrality isot required with regard to government controlled porssored speech, at least in
some circumstanceSee, e.g., Fleming v. Jefferson County Sch. Di$t.Z98 F.3d 918 (10th Cir. 2002) (held,
school could excludénter alia, religious symbols from tile project; tile projgeermanently affixed to school
hallways found a non-public forum and bore imprimmaif school where school exerted “significant"tedal

control and held school asserted reasonable petajegncerns after school shooting tragedy}d. ex rel Z.H. v.
Oliva, 195 F.3d 167 (3d Cir. 1999) (upheld school deaisb prohibit student from reading Bible storyitst grade
class; viewpoint based decisions permissible inmalic forum where reasonably related to pedagdgioncern
over young age of studentgff'd in relevant part and vacated in pa&26 F.3d 198 (3d Cir. 2000) (en banc)
(vacated decision below in part on procedural gdsucourt equally divided on the question of vieipoeutrality,
thus affirmed without explication)Vard v. Hickey996 F.2d 448 (1st Cir. 1993) (teacher’s classrspaech
subject to restrictions reasonably related to pediegl concerns; viewpoint neutrality not required)
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A related issue is whether public schools may (oisthrequire that student speakers refrain
from including “sectarian” or “proselytizing” religus speech in their graduation addresses. In
Cole v. Oroville Union High School Districk28 F.3d 1092 (9th Cir. 2000)—applicable in
Alaska, Arizona, California, Hawaii, ldaho, Montarfdevada, Oregon, and Washington—the
Ninth Circuit held that the Establishment Clausguiees school officials to ensure that student
speakers at graduation ceremonies do not includetdgan” or “proselytizing” comments in
their speeches. A co-valedictorian composed a $pedach included many “proselytizing and
religious references to Jesus” and encouraged nrenatbéhe audience to accept God in their
lives. Id. at 1096-97. The school principal, who reviewedsalident speeches to be given at
graduation, forbade the student from deliveringgpeech as written and instructed him to purge
“sectarian” and “proselytizing” language. The Nir@lrcuit held that the Establishment Clause
required the school to ensure that sectarian spaediprayer were not part of the graduation
ceremoniesld. at 1101. The court found the school’'s “plenary toanover the graduation
ceremony, especially student speech,” to be smamfild. at 1102.

Moreover, inLassonde v. Pleasanton Unified Sch. D320 F.3d 979 (9th Cir. 2003), the Ninth
Circuit appliedCole and held that a public school could not allow asatutatorian to include
sectarian or proselytizing remarks in his speeamaf/a disclaimer was included. The student
drafted a speech that “quoted extensively fromBhee” and was intended to encourage other
students to accept Chrisgtl. at 981. The school “advised [the student] tief¢rences to God as
they related to [his] own beliefs were permissjlidat that proselytizing comments were nad.”
(emphasis added). The school allowed the studerdgtéon “several personal references to his
religion” in his speechid. The Ninth Circuit held that the school’s actionsre/required by the
Establishment Clause due to the control that theaocexercised over the graduation ceremony.
Id. at 984.But seeSands v. Morongo Unified Sch. Djf209 P.2d 809 (Cal. 1991) (nonsectarian
religious invocations and benedictions at publighhgchool graduation ceremonies violate the
First Amendment and the California Constitution).

In sum, even in states within the Ninth Circuite trirst Amendment does not prohibit
valedictorians and salutatorians from includingerefces to God as they relate to their own
beliefs in their speeches in a non-proselytizinginea.

[I1.  May school officials permit invocations at graduation?

In some jurisdictions. The graduating class or otgeups of students may not typically
collectively decide whether to have prayer at gedidm. However, federal court opinions
governing six states (Alabama, Florida, Georgiajitiana, Mississippi, and Texas) provide that,
in limited circumstances, if students elect a f@lletudent to speak on the basis of neutral
criteria, the student may include religious exp@sss part of his or her presentation. On the
other hand, opinions affecting Alaska, Arizona,ifoahia, Delaware, the District of Columbia,
Hawaii, Idaho, lowa, Kentucky, Montana, Nevada, Nlmksey, Oregon, Pennsylvania, Virginia,
Washington, and West Virginia limit the ability sichools to allow student-led prayer at
graduation. In any event, it is clear that schdbtials and teachers must not be involved in any
way in determining whether to have a prayer or ciglg the prayer itself or the person
presenting it.
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Eleventh Circuit Decisions (governing Alabama, Florida, and Georgia)

In Chandler v. Siegelmar230 F.3d 1313 (11th Cir. 2000), the U.S. CourAppeals for the
Eleventh Circuit (governing Alabama, Florida, ancoByia) invalidated a portion of an
injunction which barred students from praying ay anhool function while upholding a portion
which enjoined the school district from aiding aducing school sanctioned religious activity.
The court distinguishe®anta Fefrom its earlier decision ilChandlerby stating: Santa Fe
condemns schoosponsorshipof student prayerChandler condemns schootensorshipof
student prayer.Id. at 1315. The Eleventh Circuit stated, “So longtlas prayer isgenuinely
student-initiated and not the product of any school policy whichivaty or surreptitiously
encourages it, the speech is private and it iseptet.” Id. at 1317. “[l]f nothing in the
Constitution . . . prohibits any public school sgtntfrom voluntarily praying at any time before,
during, or after the school day, then it does mohjbit prayer aloud or in front of others, as in
the case of an audience assembled for some othewgau”’ld. at 1316-17.

In a subsequent opinion, the Eleventh Circuit farttiscussed théhandlerdecision:

UnderChandler 1| read as a whole, a prayer is not “student-imtdtand hence
constitutional, simply because the initial idea floe prayer was a student’s. For
example, the fact that a student may come up wighidea of having the Lord’s
Prayer recited over his school's loudspeakers daghdoes not mean the prayer
is “student initiated,” and so constitutional, undéhandler Il . . . School
personnel may not facilitate prayer simply becaustident requests or leads it.

The true test of constitutionality is whether tlob®l encouraged, facilitated, or
in any way conducted the prayé&handler Ilused the phrase “student-initiated”
to mean “independently student organized and cdedicas opposed to “school
sponsored” or “school conducted.” . . . While pyretivate prayer by students is
constitutionally protected, prayer that is led, @maged, or facilitated by school
personnel is constitutionally prohibited.

Holloman v. Harland370 F.3d 1252, 1287 (11th Cir. 2004).

In addition, the Eleventh Circuit addressed gradunaprayer inAdler v. Duval County School
Boardin March 2000, only a few months before the Sugr€ourt decidedanta FeAdler v.
Duval County Sch. Bd206 F.3d 1070 (11th Cir. 2000) (en ban@cated by531 U.S. 801
(2000). The Supreme Court vacated the decisionramdnded it for further consideration in
light of the decision inrSanta Fe On remand, the Eleventh Circuit distinguished fhets in
Santa Feand upheld its previous en banc decisiddler v. Duval County School Board50
F.3d 1330 (11th Cir. 2001) (en banc).

In Adler, the Eleventh Circuit upheld a school board pobaygraduation speakers. The school
board passed a policy entitled “Graduation Prayetsth allowed the graduating class to decide
whether to have a brief opening or closing “messag# to exceed two minutes in length, at the
graduation ceremony. If the graduating class decidehave a message, then the class would
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select the graduating student who would give thessage. 250 F.3d at 1345. The policy
explicitly provided that no school official couldamitor or review the message that was to be
given.ld.

The Eleventh Circuit found two distinguishing fe@s in the school board policy when
compared to the policy iBanta Fe First, this policy expressly prohibited schodli@éls from
having any input into the content of the messadelewtheSanta Fepolicy gave school officials
some editorial control over the content of the stiudspeech. Second, while tBanta Fepolicy
referred to an “invocation or message,” the poiicAdler referred only to a student “message.”
Id. at 1336. Even though the policy was entitled “Giatebn Prayers,” the fact that the policy
did not use the term “invocation” convinced tAdler court that the policy did not evince the
same “preference” for religious speech that waal fet theSanta Fepolicy. Id. at 1338. The
court explained, “the total absence of state ineomient in deciding whether there will be a
graduation message, who will speak, or what thelsgyemay say combined with the student
speaker’'s complete autonomy over the content of nfessage [means] that the message
delivered, be it secular or sectarian or both pisstate-sponsoredld. at 1342.

Fifth Circuit Decisions (governing Louisiana, Mississippi, and Texas)

When the Supreme Court decideéde it also vacated and remanded a Fifth Circuit sleni
Jones v. Clear Creek Indep. Sch. Di880 F.2d 416 (5th Cir. 1991), which had upheidisht-
initiated graduation prayer. After considering thgplications ofLee the Fifth Circuit again
upheld the graduation prayer policy. 977 F.2d %8 Cir. 1992). The Clear Creek Independent
School District had passed a Resolution “permitpaglic high school seniors to choose student
volunteers to deliver nonsectarian, nonproselygjzinvocations at their graduation ceremonies.”
Id. at 964. The Fifth Circuit upheld the Resolutionlight of Lee holding that the Resolution
had the secular purpose of solemnizing an impodecasionld. at 966. Moreover,

[tlhe Resolution can only advance religion by iasieg religious conviction
among graduation attendees, which means attrangmngbelievers or increasing
the faith of the faithful. Its requirement that amyocation be nonsectarian and
nonproselytizing minimizes any such advancementredigion. . . . [T]he
nonsectarian nature of a prayer remains relevatiteéaextent to which a prayer
advances religion. . . . The Resolution may or matyhave any religious effect.
The students may or may not employ the name ofdaity; heads may or may
not be bowed; indeed, an invocation may or mayappear on the program. If the
students choose a nonproselytizing, nonsectariayepr the effect may well
marshall attendees’ extant religiosity for the $@&cpurpose of solemnization; but
no one would likely expect the advancement of iefigby the initiation or
increase of religious faith through these pray&he Resolution’s primary effect
is secular.

Id. at 967. In addition, the court stated:

Unlike the policy at issue ihee, [the school’s policy here] does not mandate a
prayer. The Resolution does not even mandate aycatwon; it merely permits
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one if the seniors so choose. Moreover, the stgdprésent Clear Creek with
their proposed invocation under the Resolution, whileeethe school explained
its idea for an invocation to a member of an orgagireligion and directed him
to deliver it. . . . Concerning endorsement, thetdnt case more closely parallels
Mergensbecause a graduating high school sewloo participates in the decision
as to whether her graduation will include an invboa by a fellow student
volunteerwill understand that any religious references taee result of student,
not government, choice.

Id. at 968-69.

Since the Supreme Court denied review in the ca88,U.S. 967 (1993), it remains binding
precedent in the Fifth Circuit, protecting studamtiated, nonsectarian graduation prayers in
Louisiana, Mississippi, and Tex&See also Doe v. Tangipahoa Parish Sch, Bd3 F.3d 188,
198 (5th Cir. 2006)yacated on standing grounds B94 F.3d 494 (5th Cir. 2007) (“consistent
with our holding inJones the consent judgment between Doe and the Boardidas that
student-led prayers may be permitted during gradioiaieremonies, so long as they do not have
a coercive effect”);Ingebretsen v. Jackson Pub. Sch. Di88 F.3d 274 (5th Cir. 1996)
(upholding the practice of “nonsectarian, nonprgsghg student initiated voluntary prayer at
high school commencement as condoneddnes IT).

Third Circuit Decisions (includes Delaware, New Jersey, and Pennsylvania)

In ACLU v. Black Horse Pike Reg’l Bd. of Edu&4 F.3d 1471 (3d Cir. 1996), the Third Circuit
invalidated a policy which gave senior high schstaldents the ability to decide by vote whether
their graduation would include prayer, a momensit#nce, or neither. The school’s faculty was
not involved in the students’ decision or the praygelf. While the school “had a longstanding
tradition of including a nonsectarian invocationdabenediction in high school graduation
ceremonies,” it adopted a new policy oh@ewas decidedd. at 1475. The Third Circuit stated
that a significant number of students did not wanatyer at graduation and should not be forced
to confront religious content at their graduationise court found it significant that the school’'s
purpose “in reexamining its policy was to provideaption that might allow the ‘longstanding
tradition’ of graduation prayer to survive the pimtions of [Led.” Id. at 1480. The court also
noted that the school maintained control over tfaggation and limited the types of messages
which were allowed. The Third Circuit concludedttalowing students to vote on whether to
include prayer at graduation violated the Estabtisht ClauseSee also Brody v. Spang§57
F.2d 1108 (3d Cir. 1992) (prior toee remanding for determination of whether the schad
opened a public forum for speech at graduationreotohg that it is possible, but unlikely, that
the school has done so).

Ninth Circuit Decisons (includes Alaska, Arizona, California, Hawaii, ldaho,
Montana, Nevada, Oregon, and Washington)

The Ninth Circuit’s decisions ifoleandLassonde-discussed in the previous section—suggest
that a policy providing for invocations at gradoatior allowing students to elect one student to
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speak at graduation who is free to include prayeuld be found unconstitutional within the
Ninth Circuit.

Decisionsin Other Circuits

Several other courts have considered how the Rinséndment affects permissible religious
content at graduations.

Doe v. Sch. Dist. of Norfalk340 F.3d 605 (8th Cir. 2003) (school board mersber
spontaneous recitation of a prayer at a graduatememony during his personal
remarks was not sponsored by the school and ditheent the school’s imprint, so it
was private speech rather than government speegiufposes of the Establishment
Clause) — covering Arkansas, lowa, Missouri, Mirotas Nebraska, North Dakota,
and South Dakota

Committee For Voluntary Prayer v. Wimberly04 A.2d 1199 (D.C. Cir. 1997)
(holding that a proposed prayer initiative permgti‘non-sectarian, non-proselytizing
student-initiated voluntary prayer, invocations /andenedictions” at graduation and
other school events violated the Establishment €&au covering the District of
Columbia

Bauchman v. West High Scth32 F.3d 542, 547 n.4, 548 (10th Cir. 1997) (emg

a choir's performance of two religious songs atradgation ceremony pending
appeal) — covering Colorado, Kansas, New Mexicdaima, Utah, and Wyoming
Corder v. Lewis Palmer Sch. Dist. No., 358 F. Supp. 2d 1237 (D. Colo. 2008),
appeal fileg No. 08-1293 (19 Cir. Aug. 19, 2008) (oral argument occurred March
11, 2009) (valedictorian plaintiff's First Amendntenights not violated when
required to apologize after giving different speeghh religious content during
graduation than previously submitted for schoolicadf’s review; school retained
control over valedictorian speeches by screeningett beforehand, and thus the
speeches were considered “school sponsored speadchat 1245; educators may
exert “reasonable” editorial control over schoobrgored speech for legitimate
pedagogical concerns, which may be satisfied brerfdesire to avoid controversy
within a school environment,id.; thus, defendant school could impose viewpoint
based decision to prevent disruptive religious tiela; court distinguisheddler v.
Duval County Sch. Bd250 F.3d 1330, on its facts, where school poiicyAdler
retained no editorial control over graduation speak568 F. Supp. 2d at 1246 n.5)—
covering Colorado

Nurre v. Whitehead520 F. Supp. 2d 1222 (W.D. Wash. 2007) (holdihgt ta
superintendent’s denial of a high school wind ersein request to play “Ave
Maria” at a graduation ceremony did not violate shedents’ freedom of speech and
was supported by a desire to avoid an Establishr@énise violation) — covering
western Washington

Doe v. GossageCase No. 1:06CV-070-M, 2006 U.S. Dist. LEXIS 33GW.D. Ky.
2006) (memorandum opinion) (enjoining high schooliqy allowing students to
select a student representative to give a briefnioge or closing message at
graduation) — covering western Kentucky
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Ashby v. Isle of Wight County Sch. B854 F. Supp. 2d 616 (E.D. Va. 2004)
(rejecting free speech claim of a student who retpaeto sing a song with religious
lyrics at her graduation; the court stated that suhool acted to prevent an
Establishment Clause violation because the schdmitantially controlled the event
and reviewed the content of speakers) — coveristggaVirginia

Deveney v. Bd. of Edy@231 F. Supp. 2d 483 (S.D.W. Va. 2002) (enjoingngigh
school’'s graduation prayer policy which allowed #enior class officers to vote on
whether a nonsectarian and nonproselytizing invogathould be given by a student
volunteer at graduation) — covering southern Weginia

Skarin v. Woodbine Cmty. Sch. Dis204 F. Supp. 2d 1195 (S.D. lowa 2002)
(enjoining performance of a religious song (“Theds Prayer”) by the school choir
at graduation ceremonies in order to prevent vimtadf the Establishment Clause) —
covering southern lowa

Gearon v. Loudoun County Sch. B844 F. Supp. 1097 (E.D. Va. 1993) (invalidating
policy allowing students to decide whether to id&prayer at graduation under the
Establishment Clause) — covering eastern Virginia

Albright v. Bd. of Educ. Of Granite Sch. Djst65 F. Supp. 682 (D. Utah 1991) (pre-
Lee v. Weismanpn motion for preliminary injunction, court heldalance of
hardships didnot “decidedly tip” in plaintiffs’ favor, and thus, f@endant school
district not enjoined from permitting students tecdle whether prayer ought to be
included in graduation ceremony in circumstanceslar to those found idones v.
Clear Creek Indep. Sch. Dis@30 F.2d 416discussed suprawhere policy 1)
permitted prayer rather than requiring it; 2) pray@s given by students; 3) prayer
was non proselytizing, non denominational, and dootrinal; and 4) prayer was
offered under voluntary and non coercive circumstah—covering the Central
division of Utah

Lundberg v. West Monoma Cmty. Sch. Dig81 F. Supp. 331 (N.D. lowa 1989)
(beforeLee prohibiting invocations as part of a graduati@mernony is required by
the Establishment Clause and does not violate stedizee speech or free exercise
rights) — covering northern lowa

Conclusion

The Supreme Court’s decisionsliee andSanta Feleft open several issues regarding religious
expression at graduation events that lower cowve laddressed in a variety of ways. Principals
and school boards will look to lower court opiniangheir jurisdictions (if any) that deal with
these issues for guidance. Please feel free t@ shrinformational letter with school officials,
students, and parenf3lease note that this letter is for informationairposes only and does not
constitute legal advice or representation by thd.AC

Sincerely,

AMERICAN CENTER FOR
LAW AND JUSTICE

— Last updated May 06, 2009 —
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