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CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

I. BACKGROUND

A. Procedural History

3ODLQWLII�-DPHV�(��(QVWURP�ILOHG�KLV�LQLWLDO�&RPSODLQW�RQ�-XQH����������DJDLQVW
'HIHQGDQWV�SOXV�WKH�5HJHQWV�RI�WKH�8QLYHUVLW\�RI�&DOLIRUQLD����'RF��1R�������2Q
$XJXVW�����������3ODLQWLII�ILOHG�KLV�$PHQGHG�9HULILHG�&RPSODLQW�RQ�$XJXVW���������
GLVPLVVLQJ�WKH�5HJHQWV�DQG�NHHSLQJ�WKH�UHPDLQLQJ�'HIHQGDQWV����'RF��1R�������

'HIHQGDQWV�ILOHG�WKHLU�ILUVW�0RWLRQ�WR�'LVPLVV�RQ�6HSWHPEHU������������'RF��1R�
������2Q�1RYHPEHU�����������WKH�&RXUW��2WHUR��-���LVVXHG�DQ�RUGHU�JUDQWLQJ�LQ�SDUW
DQG�GHQ\LQJ�LQ�SDUW�'HIHQGDQWV¶�PRWLRQ����2UGHU��'RF��1R��������,Q�UHOHYDQW�SDUW��WKH
&RXUW�GLVPLVVHG�WKH�$PHQGHG�&RPSODLQW�ZLWK�OHDYH�WR�DPHQG�RQ�WKH�JURXQGV�WKDW
�D��3ODLQWLII�IDLOHG�WR�SOHDG�IDFWV�W\LQJ�VSHFLILF�'HIHQGDQWV�WR�DOO�WKUHH�RI�3ODLQWLII¶V
FDXVHV�RI�DFWLRQ���E��3ODLQWLII¶V�VHFRQG�FDXVH�RI�DFWLRQ�IRU�YLRODWLRQ�RI�KLV�)RXUWHHQWK
$PHQGPHQW�ULJKW�WR�GXH�SURFHVV�IDLOHG�WR�VWDWH�ZKDW�GXH�SURFHVV�ULJKWV�ZHUH
LQIULQJHG�RU�KRZ�WKH\�ZHUH�YLRODWHG��DQG��F��3ODLQWLII¶V�WKLUG�FDXVH�RI�DFWLRQ�IRU�EUHDFK
RI�ILGXFLDU\�GXW\�IDLOHG�WR�SOHDG�IDFWV�W\LQJ�VSHFLILF�'HIHQGDQWV�WR�3ODLQWLII¶V�FODLP
VXFK�WKDW�QR�ILGXFLDU\�UHODWLRQVKLS�ZDV�SURSHUO\�DOOHJHG����2UGHU�DW�������������

2Q�'HFHPEHU�����������3ODLQWLII�ILOHG�KLV�6HFRQG�$PHQGHG�&RPSODLQW�DOOHJLQJ
WKUHH�FDXVHV�RI�DFWLRQ�IRU������)LUVW�$PHQGPHQW�UHWDOLDWLRQ�XQGHU����8�6�&���������
����YLRODWLRQ�RI�3ODLQWLII¶V�)RXUWHHQWK�$PHQGPHQW�5LJKW�WR�'XH�3URFHVV�XQGHU���
8�6�&����������DQG�����EUHDFK�RI�ILGXFLDU\�GXW\����6$&��'RF��1R��������������������
'HIHQGDQWV�ILOHG�WKH�07'�RQ�-DQXDU\������������07'��'RF��1R��������3ODLQWLII
RSSRVHG�RQ�)HEUXDU\�������������2SS¶Q��'RF��1R��������'HIHQGDQWV�UHSOLHG�RQ�0DUFK
�����������5HSO\��'RF��1R������

B. Factual History

,Q�KLV�6HFRQG�$PHQGHG�&RPSODLQW��3ODLQWLII�DOOHJHV�WKH�IROORZLQJ�IDFWV��
3ODLQWLII�ZDV�D�UHVHDUFK�IDFXOW\�PHPEHU�LQ�WKH�8QLYHUVLW\�RI�&DOLIRUQLD��/RV�$QJHOHV
��8&/$���6FKRRO�RI�3XEOLF�+HDOWK���63+���IURP�-XO\������XQWLO�1RYHPEHU�������
�6$&���������3ODLQWLII�KDV�D�3K�'��DQG�D�0DVWHUV�RI�3XEOLF�+HDOWK�DQG�3RVWGRFWRUDO
&HUWLILFDWLRQ�LQ�(SLGHPLRORJ\����6$&����������'HIHQGDQWV�KROG�YDULRXV�SRVLWLRQV�DW
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8&/$�DV�IDFXOW\�RU�DGPLQLVWUDWLYH�RIILFHUV����6$&�����������

3ODLQWLII�ZDV�KLUHG�LQWR�WKH�'HSDUWPHQW�RI�(QYLURQPHQWDO�+HDOWK�6FLHQFHV
��(+6���DW�8&/$�LQ�-XO\��������6$&����������+LV�ZRUN�WKHUH�ODUJHO\�FRQVLVWHG�RI
UHVHDUFK�LQWR�WKH�HIIHFWV�RI�DLU�SROOXWLRQ�RQ�KXPDQ�PRUWDOLW\���6SHFLILFDOO\��DW�WKH�WLPH
RI�KLV������DSSRLQWPHQW�WR�(+6��3ODLQWLII�ZDV�FRQGXFWLQJ�D�VWXG\�H[DPLQLQJ�WKH
UHODWLRQVKLS�EHWZHHQ�ILQH�SDUWLFXODWH�PDWWHU���30������DQG�KXPDQ�PRUWDOLW\�LQ
&DOLIRUQLD����6$&����������3ODLQWLII�SXEOLVKHG�WKH�ILQGLQJV�RI�WKLV�UHVHDUFK�LQ�'HFHPEHU
�����LQGLFDWLQJ�WKDW�WKHUH�ZDV�QR�UHODWLRQVKLS�EHWZHHQ�30����DQG�PRUWDOLW\�LQ
&DOLIRUQLD����6$&����������3ODLQWLII�DOOHJHV�WKDW�WKLV�FRQFOXVLRQ��UHSUHVHQWV�D�PLQRULW\
YLHZSRLQW�DW�8&/$�DQG�FRQWUDGLFWV�WKH�RSLQLRQV�RI�VHYHUDO�VHQLRU�(+6�IDFXOW\
PHPEHUV���LQFOXGLQJ�(+6�'HSDUWPHQW�&KDLU�5LFKDUG�-DFNVRQ���-DFNVRQ����D�QDPHG
'HIHQGDQW�LQ�WKLV�FDVH��DQG�(+6�3URIHVVRU�-RKQ�)URLQHV���)URLQHV���±�ERWK�RI�ZKRP
EHOLHYH�WKDW�30����UHVXOWV�LQ�LQFUHDVHG�PRUWDOLW\�ULVN����6$&��������

,Q�-XQH�������WKH�&DOLIRUQLD�6HQDWH�5XOHV�&RPPLWWHH�KHOG�D�KHDULQJ�LQ�ZKLFK
8&/$�/DZ�3URIHVVRU�0DU\�'��1LFKROV���1LFKROV���ZDV�FRQILUPHG�DV�WKH�&KDLU�RI�WKH
&DOLIRUQLD�$LU�5HVRXUFHV�%RDUG���&$5%������6$&����������1LFKROV
�DSSRLQWPHQW�ZDV
VXSSRUWHG�E\�)URLQHV��ZKR�ZURWH�D�OHWWHU�RI�UHFRPPHQGDWLRQ�LQ�VXSSRUW�RI�1LFKROV
DQG�H[SUHVVHG�KLV�VXSSRUW�RI�QHZ�UHJXODWLRQV�RQ�GLHVHO�HPLVVLRQV����6$&�������������
3ODLQWLII�WHVWLILHG�DW�1LFKROV¶�FRQILUPDWLRQ�KHDULQJ��VWDWLQJ�WKDW�WKHUH�ZDV�VLJQLILFDQW
HYLGHQFH�GLUHFWO\�FRQWUDU\�WR�WKDW�SUHVHQWHG�E\�)URLQHV���6$&����������3ODLQWLII�DOVR
VWDWHG�WKDW�KH�ZDV�FRQFHUQHG�DERXW�WKH�DSSRLQWPHQW�SURFHVV�RI�WKH�6FLHQWLILF
5HYLHZ�3DQHO�RQ�7R[LF�$LU�&RQWDPLQDQWV���653���EHFDXVH�VRPH�PHPEHUV�RI�WKH
653�ERDUG��LQFOXGLQJ�)URLQHV��KDG�VHUYHG�ZHOO�EH\RQG�WKH�WHUPV�RI�WKHLU�LQLWLDO
DSSRLQWPHQWV����6$&��������

,Q�'HFHPEHU�������3ODLQWLII�FRQWLQXHG�WR�DGYRFDWH�DJDLQVW�ZKDW�KH�YLHZHG�DV
WKH��VFLHQWLILFDOO\�XQVRXQG��WKRXJK�LGHRORJLFDOO\�RUWKRGR[��YLHZ��WKDW�30����DQG
GLHVHO�SDUWLFXODWH�PDWWHU�SRVHG�VLJQLILFDQW�GDQJHUV�WR�KXPDQ�KHDOWK����6$&���������
2Q�'HFHPEHU����������ILYH�(+6�SURIHVVRUV��LQFOXGLQJ�'HIHQGDQWV�-DFNVRQ�DQG
/LQGD�5RVHQVWRFN���5RVHQVWRFN���VXEPLWWHG�SXEOLF�FRPPHQWV�LQ�VXSSRUW�RI�SURSRVHG
&$5%�UHJXODWLRQV�GHVLJQHG�WR�FXUE�30����DQG�GLHVHO�SDUWLFXODWH�PDWWHU�HPLVVLRQV��
�6$&����������2Q�'HFHPEHU�����������3ODLQWLII�VXEPLWWHG�KLV�RZQ�SXEOLF�FRPPHQWV
�FKDOOHQJLQJ�&$5%�GLHVHO�VFLHQFH�DQG�&$5%�UHJXODWLRQV�����6$&����������,Q�DGGLWLRQ�
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3ODLQWLII�GUHZ�IXUWKHU�DWWHQWLRQ�WR�WKH�SXUSRUWHGO\�XQODZIXO�WHQXUH�RI�VHYHUDO�653
ERDUG�PHPEHUV��LQFOXGLQJ�)URLQHV����6$&����������3ODLQWLII�DOVR�H[SRVHG�WKH�DOOHJHGO\
IUDXGXOHQW�FUHGHQWLDOV�RI�&$5%�VFLHQWLVW�+LHQ�7��7UDQ���7UDQ����ZKR�KDG�DXWKRUHG�D
UHSRUW�SRVLWLQJ�D�FDXVDO�UHODWLRQVKLS�EHWZHHQ�30����DQG�SUHPDWXUH�GHDWK�LQ
&DOLIRUQLD����6$&����������3ODLQWLII
V�DGYRFDF\�UHVXOWHG�LQ�3DFLILF�/HJDO�)RXQGDWLRQ
ILOLQJ�D�ODZVXLW�LQ�-XQH������EDVHG�RQ�653
V�IDLOXUH�WR�IROORZ�LWV�OHJDOO\�VSHFLILHG
DSSRLQWPHQW�SURFHVV��6$&���������ZKLFK�LQ�WXUQ�UHVXOWHG�LQ�WKH�VXVSHQVLRQ�DQG
GHPRWLRQ�RI�7UDQ�DQG�WKH�UHSODFHPHQW�RI�ILYH�653�PHPEHUV��LQFOXGLQJ�)URLQHV��
�6$&����������2Q�$XJXVW����������3ODLQWLII�JDYH�D�SUHVHQWDWLRQ�WR�WKH�&DOLIRUQLD
'XPS�7UXFN�2ZQHUV�$VVRFLDWLRQ�LQ�ZKLFK�3ODLQWLII�FRQWLQXHG�WR�FULWLFL]H�&$5%�GLHVHO
VFLHQFH�DQG�WKH�653�DSSRLQWPHQW�SURFHVV����6$&����������,Q�1RYHPEHU������
3ODLQWLII�PHW�ZLWK�'HIHQGDQW�0DUN�<XGRI���<XGRI���DQG�RWKHU�8QLYHUVLW\�RI�&DOLIRUQLD
RIILFLDOV�FRQFHUQLQJ�WKH�&$5%�30����DQG�GLHVHO�HPLVVLRQV�UHJXODWLRQV���YLRODWLRQV�RI
8&�6WDQGDUGV�RI�(WKLFDO�&RQGXFW��DQG�WKH�8&�3UHVLGHQW
V�IDLOXUH�WR�PDNH�DQQXDO
653�QRPLQDWLRQV�LQ�DFFRUGDQFH�ZLWK��DSSOLFDEOH�&DOLIRUQLD�ODZ����6$&��������

2Q�1RYHPEHU����������3ODLQWLII�UHFHLYHG�ZULWWHQ�QRWLFH�IURP�'HIHQGDQW��(+6
$GPLQLVWUDWRU�%DUEDUD�+RXVHO��³+RXVHO´��WKDW�KLV�UHVHDUFK�DSSRLQWPHQW�ZRXOG�EH
UHYLHZHG�E\�WKH�(+6�IDFXOW\��DQG�WKDW�KH�ZDV�UHTXLUHG�WR�VXEPLW�D�FRPSOHWH�GRVVLHU
IRU�WKLV�SXUSRVH����6$&����������3ODLQWLII�KDG�QHYHU�EHHQ�UHTXLUHG�WR�VXEPLW�VXFK�D
GRVVLHU�LQ�FRQQHFWLRQ�ZLWK�KLV�UHDSSRLQWPHQW����6$&����������3ODLQWLII
V�UHDSSRLQWPHQW
KDG�DOVR�QHYHU�EHIRUH�EHHQ�VXEMHFW�WR�D�YRWH�E\�WKH�HQWLUH�(+6�GHSDUWPHQWDO�IDFXOW\
GXULQJ�KLV�WLPH�DW�8&/$����6$&����������'HIHQGDQW�-DFNVRQ�DOOHJHGO\�DGPLWWHG�WKDW
VXFK�D�UHYLHZ�ZDV��XQXVXDO��DQG�WKDW�WKH�(+6�IDFXOW\��KDGQ
W�>FRQGXFWHG�D�VLPLODU
UHYLHZ@�IRU�DQRWKHU�UHVHDUFKHU�����6$&��������

)XUWKHUPRUH��3ODLQWLII�OHDUQHG�LQ�'HFHPEHU������WKDW�WKHUH�ZHUH�LUUHJXODULWLHV
LQ�KLV�XQLYHUVLW\�IXQGLQJ����6$&����������6SHFLILFDOO\��3ODLQWLII�OHDUQHG�WKDW��GXULQJ�SDUW
RI������DQG�WKURXJK�������DQG�ZLWKRXW�KLV�NQRZOHGJH�RU�SHUPLVVLRQ��KLV�VDODU\�KDG
EHHQ�FKDUJHG�WR�WKUHH�RI�KLV�XQUHVWULFWHG�IXQGV�������LQVWHDG�RI�)XQG��������ZKLFK
KDG�EHHQ�WKH�RQO\�VRXUFH�GHVLJQDWHG�E\�>3ODLQWLII@�IRU�XVH�LQ�SD\PHQW�RI�KLV�VDODU\
GXULQJ�KLV�HQWLUH�WHQXUH�LQ�(+6��VLQFH�-XO\���������6$&����������3ODLQWLII�DOOHJHV�WKDW
KLV�IXQGV�FRQVLVWHG�RI�DZDUGV��JUDQWV��DQG�SULYDWH�IXQGLQJ�WKDW�ZHUH�QRW�FRQWLQJHQW
RQ�KLV�HPSOR\PHQW�DW�8&/$�DQG�WKHUHIRUH�ZHUH�KLV�SURSHUW\����6$&����������3ODLQWLII
GHVFULEHV�WKDW�KLV�IXQGLQJ�LV�PDQDJHG�E\�8&/$�SXUVXDQW�LQ�SDUW�WR�3ROLF\�����ZKLFK
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VWDWHV�WKDW�³8&/$�DJUHHV�WR�PDQDJH�HDFK�6SRQVRUHG�3URMHFW�LQ�FRPSOLDQFH�ZLWK
YDULRXV�ILVFDO�DQG�DGPLQLVWUDWLYH�UHJXODWLRQV�´���6$&��������������3ODLQWLII�DOOHJHV�WKDW
'HIHQGDQWV�+RXVHO�DQG�-DFNVRQ�VKDUHG�UHVSRQVLELOLW\�IRU�PDQDJLQJ�KLV�IXQGV�DQG
DXWKRUL]HG�FKDUJHV�LQ�GLUHFW�FRQWUDYHQWLRQ�RI�3ODLQWLII¶V�DJUHHPHQW�ZLWK�8&/$��
�6$&������������

,Q�-DQXDU\�������3ODLQWLII�ZDV�QRWLILHG�WKDW�)XQG�������KDG�EHHQ�RYHUGUDZQ�LQ
$SULO������DQG�FORVHG�LQ�0D\���������6$&����������$FFRUGLQJ�WR�WKH�6$&��WKHVH
QRWLFHV�ZHUH�XQWLPHO\��LQ�YLRODWLRQ�RI�8&/$�3ROLF\��������6$&����������3ODLQWLII�DOVR
OHDUQHG�WKDW�)XQG�������ZDV�FKDUJHG�WKH�KLJKHU�2Q�&DPSXV�,QGLUHFW�&RVW�5DWH
UDWKHU�WKDQ�WKH�ORZHU�2II�&DPSXV�5DWH�GHVSLWH�WKH�IDFW�WKDW�3ODLQWLII�KDG�QHYHU
PDLQWDLQHG�DQ�RIILFH�RQ�FDPSXV����6$&���������������7KLV�UHVXOWHG�LQ�8&/$
RYHUFKDUJLQJ�)XQG�������E\�DSSUR[LPDWHO\������������6$&���������7KHVH
LUUHJXODULWLHV�IRUFHG�3ODLQWLII�WR�ZRUN�ZLWKRXW�FRPSHQVDWLRQ�IRU�D�VLJQLILFDQW�SHULRG�RI
WLPH���6$&��������

$IWHU�VHYHUDO�IDLOHG�DWWHPSWV��3ODLQWLII�PHW�ZLWK�'HIHQGDQW�-DFNVRQ�RQ�)HEUXDU\
���������WR�GLVFXVV��>3ODLQWLII@
V�ORQJ�KLVWRU\�LQ�WKH�63+��WKH�RQJRLQJ�(+6�IDFXOW\
UHYLHZ�RI�KLV�DSSRLQWPHQW��WKH�DFFRXQWLQJ�LUUHJXODULWLHV�>3ODLQWLII@�KDG�HQFRXQWHUHG
UHJDUGLQJ�KLV�IXQGV��KLV�UHVHDUFK�RQ�30����DQG�PRUWDOLW\�LQ�&DOLIRUQLD��KLV�FRQFHUQV
DERXW�WKH����\HDU�ORQJ�VHUYLFH�RI�3URIHVVRU�)URLQHV�RQ�WKH�653��DQG�>3ODLQWLII@
V
PHHWLQJ�RQ�1RYHPEHU����������ZLWK�'HIHQGDQW�8&�3UHVLGHQW�<XGRI�DQG�RWKHU�WRS
8&�RIILFLDOV�����6$&����������-DFNVRQ��EHFDPH�YLVLEO\�XSVHW��GXULQJ�WKLV�PHHWLQJ��
�6$&����������9LD�HPDLO�FRUUHVSRQGHQFH�VXEVHTXHQW�WR�WKH�PHHWLQJ��3ODLQWLII
LQIRUPHG�'HIHQGDQWV�-DFNVRQ�DQG�+RXVHO�RI�WKH�LUUHJXODULWLHV�LQ�KLV�IXQGLQJ
DFFRXQWV��UHTXHVWHG�WKH�LGHQWLW\�RI�WKH�SHUVRQ�ZKR�DXWKRUL]HG�WKH�FKDUJLQJ�RI�KLV
VDODU\�WR�3ODLQWLII
V�XQUHVWULFWHG�IXQGV��DQG�DVNHG�IRU�D��IXOO�DFFRXQWLQJ�RI�DOO�RI
>3ODLQWLII
V@�IXQGV�VLQFH�WKH�\HDU����������6$&��������([K�������3ODLQWLII�PDGH�VHYHUDO
RWKHU�UHTXHVWV�IRU�DQ�DFFRXQWLQJ�WR�'HIHQGDQWV�%ORFN��*ROGEHUJ��5LFH��5RVHQVWRFN�
DQG�*RGZLQ����6$&����������3ODLQWLII�DOOHJHV�8&/$�QHYHU�SURYLGHG�3ODLQWLII�ZLWK�VXFK
DQ�DFFRXQWLQJ���6$&����������,QVWHDG��8&/$�GHQLHG�3ODLQWLII
V�UHTXHVWV�IRU
UHLPEXUVHPHQW�DQG�IRXQG�WKDW�3ODLQWLII�ZDV�UHVSRQVLEOH�IRU�UDLVLQJ�VLJQLILFDQW�ILVFDO
LVVXHV�ZLWK�8QLYHUVLW\�RIILFLDOV�GXULQJ�WKH�DFWLYH�\HDUV�RI�IXQGLQJ�IURP������WR�������
�6$&��([K������
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2Q�)HEUXDU\����������'HIHQGDQW�-DFNVRQ�VHQW�3ODLQWLII�8&/$¶V�SROLF\
JRYHUQLQJ�OD\RIIV�RI�DFDGHPLF�DSSRLQWHHV�GXH�WR�D�GHSOHWLRQ�RI�KLV�JUDQW�IXQGLQJ��
�6$&����������3ODLQWLII�UHFHLYHG�KLV�ILUVW�RIILFLDO�QRWLFH�RI�WHUPLQDWLRQ�RQ�)HEUXDU\����
�����IURP�³'HIHQGDQW�-DFNVRQ��ZLWK�WKH�NQRZOHGJH�DQG�FRRSHUDWLRQ�RI�'HIHQGDQWV
*RGZLQ>��IRUPHU�$VVRFLDWH�'HDQ�IRU�$FDGHPLF�3URJUDPV�LQ�WKH�63+�DQG�FXUUHQW
(+6�3URIHVVRU�@�DQG�+RXVHO�´�VWDWLQJ�WKDW�3ODLQWLII�ZRXOG�EH�ODLG�RII�LQGHILQLWHO\�GXH�WR
ODFN�RI�IXQGV�HIIHFWLYH�$SULO�������������6$&����������3ODLQWLII�FKDOOHQJHG�WKLV�UDWLRQDOH
DV�IDOVH�DQG�QRWLILHG�-DFNVRQ�WKDW�KLV�FDOFXODWLRQV�LQGLFDWHG�KH�VKRXOG�KDYH�VXIILFLHQW
IXQGV����6$&��������

2Q�0DUFK����������-DFNVRQ�RSHQO\�FULWLFL]HG�3ODLQWLII¶V�UHVHDUFK��FLUFXODWLQJ�DQ
HPDLO�WR�RWKHU�(+6�IDFXOW\�DQG�FRPPHQWLQJ�RQ�D�SUHVHQWDWLRQ�3ODLQWLII�PDGH
UHJDUGLQJ�30����DQG�PRUWDOLW\�UDWHV����6$&����������-DFNVRQ�DOVR�RPLWWHG�3ODLQWLII
IURP�(+6¶V�����������6HOI�5HYLHZ�5HSRUW��ZKLFK�GLVFXVVHG�DQG�VXPPDUL]HG�WKH
GHSDUWPHQW¶V�UHVHDUFK�DQG�DFWLYLWLHV����6$&��������

2Q�0D\����������-DFNVRQ��ZLWK�WKH�NQRZOHGJH�DQG�FRRSHUDWLRQ�RI�+RXVHO�DQG
*RGZLQ��QRWLILHG�3ODLQWLII�WKDW�WKH�HQWLUH�IDFXOW\�RI�WKH�(+6�'HSDUWPHQW��LQFOXGLQJ
)URLQHV��ZRXOG�EH�KROGLQJ�D�FRQILGHQWLDO�YRWH�DV�WR�ZKHWKHU�3ODLQWLII�ZRXOG�EH
DOORZHG�WR�NHHS�KLV�SRVLWLRQ����6$&����������-DFNVRQ�GLG�QRW�DOORZ�3ODLQWLII�WKH
RSSRUWXQLW\�WR�SUHVHQW�KLV�UHVHDUFK�DQG�IXOO�GRVVLHU�WR�WKH�(+6�IDFXOW\�SULRU�WR�WKLV
FRQILGHQWLDO�YRWH����6$&����������2Q�-XQH����������IROORZLQJ�WKLV�YRWH��3ODLQWLII
UHFHLYHG�D�VHFRQG�QRWLFH�WKDW�KLV�SRVLWLRQ�ZDV�EHLQJ�WHUPLQDWHG����6$&����������7KH
UDWLRQDOH�SURYLGHG�E\�-DFNVRQ��ZLWK�WKH�FRRSHUDWLRQ�RI�*RGZLQ�DQG�+RXVHO��ZDV�WKDW
�SURJUDPPDWLFDOO\��>3ODLQWLII
V@�UHVHDUFK�LV�QRW�DOLJQHG�ZLWK�WKH�DFDGHPLF�PLVVLRQ�RI
>(+6@�DQG�>3ODLQWLII
V@�UHVHDUFK�RXWSXW�DQG�DELOLW\�WR�VHFXUH�FRQWLQXHG�IXQGLQJ�GRHV
QRW�PHHW�WKH�PLQLPXP�UHTXLUHPHQWV�RI�>(+6@�����6$&��������([K��������'HIHQGDQW�
*RGZLQ��ZLWK�WKH�NQRZOHGJH�DQG�FRRSHUDWLRQ�RI�'HIHQGDQWV�5LFH��5RVHQVWRFN��DQG
+RXVHO��UHLWHUDWHG�WKLV�UDWLRQDOH�LQ�D�-XQH����������OHWWHU�H[WHQGLQJ�3ODLQWLII
V
DSSRLQWPHQW�XQWLO�$XJXVW������������6$&������������

3ODLQWLII�DSSHDOHG�KLV�WHUPLQDWLRQ�QXPHURXV�WLPHV�RYHU�WKH�FRXUVH�RI�WKH�QH[W
\HDU�DQG�DOVR�ILOHG�D�ZKLVWOHEORZHU�UHWDOLDWLRQ�FRPSODLQW��FXOPLQDWLQJ�LQ�DQ
DGMXGLFDWRU\�JULHYDQFH�SURFHHGLQJ���6$&���������������3ODLQWLII
V�WHUPLQDWLRQ�ZDV
XSKHOG���6$&�����������7KURXJKRXW�WKLV�SURFHVV��3ODLQWLII��DQG�3ODLQWLII¶V
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UHSUHVHQWDWLYHV��VHQW�OHWWHUV�WR�VHYHUDO�8&/$�RIILFLDOV�FKDOOHQJLQJ�KLV�WHUPLQDWLRQ�
LQFOXGLQJ�'HIHQGDQWV�5LFH��IRUPHU�9LFH�&KDQFHOORU�RI�$FDGHPLF�3HUVRQQHO��
*RGZLQ��%ORFN��&KDQFHOORU�RI�8&/$���*ROGEHUJ��FXUUHQW�9LFH�&KDQFHOORU�RI
$FDGHPLF�3HUVRQQHO���DQG�<XGRI��3UHVLGHQW�RI�8&/$�����6$&��������������������
�����������������3HQGLQJ�WKH�UHVROXWLRQ�RI�WKH�FDPSXV�DSSHDOV�SURFHHGLQJV�
3ODLQWLII¶V�DSSRLQWPHQW�ZDV�H[WHQGHG�E\�OHWWHUV�RI�'HIHQGDQWV�*RGZLQ�DQG�*ROGEHUJ
WKURXJK�-XQH����������ZLWKRXW�SD\����6$&���������������

C. Plaintiff’s SAC Claims

1. First Amendment Retaliation 

%DVHG�RQ�WKH�IDFWV�DERYH��3ODLQWLII�DOOHJHV�WKDW�'HIHQGDQWV�KDYH�UHWDOLDWHG
DJDLQVW�3ODLQWLII�IRU�H[HUFLVLQJ�KLV�FOHDUO\�HVWDEOLVKHG�ULJKW�WR�IUHH�VSHHFK�RQ�PDWWHUV
RI�SXEOLF�FRQFHUQ��VSHFLILFDOO\�KLV�VSHHFK�UHJDUGLQJ�SXEOLF�PRUWDOLW\�DQG�30����DQG
WKH�XQODZIXO�DQG�XQHWKLFDO�SUDFWLFHV�RI�WKH�&$5%�DQG�653����6$&����������������
3URPSWHG�E\�WKHLU�RZQ�SHUVRQDO�PRWLYDWLRQV��'HIHQGDQWV�UHWDOLDWHG�E\�UHIXVLQJ�WR
UHQHZ�3ODLQWLII¶V�DSSRLQWPHQW�GXH�WR�KLV�VFLHQWLILF�YLHZV��DQG�XVHG�VKLIWLQJ
MXVWLILFDWLRQV�DV�D�SUHWH[W�WR�FRQFHDO�LPSURSHU�PRWLYHV����6$&���������

2. Fourteenth Amendment Right to Due Process

3ODLQWLII�DOOHJHV�KH�PDLQWDLQV�D�SURSHUW\�LQWHUHVW�LQ�WKH�DZDUGV��JUDQWV��DQG
IXQGLQJ�ZKLFK�KH�EURXJKW�WR�8&/$��DQG�IRU�ZKLFK�8&/$�DQG�'HIHQGDQWV�KHOG�LQ�WUXVW
IRU�KLP����6$&�����������%DVHG�RQ�8&/$�SROLF\�DQG�SUDFWLFH��3ODLQWLII�FRQWHQGV�KH
ZDV�DVVXUHG�DQG�H[SHFWHG�WKDW�KH�ZRXOG�EH�JLYHQ�WLPHO\�QRWLFH�RI�WKH�PDQDJHPHQW
DQG�DFFRXQWLQJ�RI�KLV�IXQGV����6$&�����������%\�IDLOLQJ�WR�QRWLI\�3ODLQWLII�WKDW�KLV�IXQG
ZDV�GHSOHWHG�DQG�UHIXVLQJ�KLP�DQ�DFFRXQWLQJ��KLV�GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ
ZDV�YLRODWHG����6$&���������

3. Breach of Fiduciary Duty

$JDLQ��3ODLQWLII�UHLWHUDWHV�KLV�SURSHUW\�LQWHUHVW�LQ�WKH�IXQG�KH�EURXJKW�WR�8&/$��
�6$&�����������3ODLQWLII�FRQWHQGV�'HIHQGDQWV�5RVHQVWRFN��-DFNVRQ��DQG�+RXVHO�
PDLQWDLQHG�FRQWURO�RI�DQG�UHVSRQVLELOLW\�IRU�RYHUVHHLQJ�WKH�PDQDJHPHQW�RI�3ODLQWLII¶V
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IXQGV��FUHDWLQJ�D�GXW\�RI�FDUH�WR�SURSHUO\�PDQDJH�3ODLQWLII¶V�IXQGLQJ����6$&���������
������+H�DOOHJHV�WKH�IDFWV�GHVFULEHG�DERYH�FRQVWLWXWH�D�EUHDFK�RI�WKLV�GXW\����6$&���
�����

II. LEGAL STANDARD

A. Dismissal Under Rule 12(b)(6)

)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�����DOORZV�D�SDUW\�WR�EULQJ�D�PRWLRQ�WR
GLVPLVV�IRU�IDLOXUH�WR�VWDWH�D�FODLP�XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG���5XOH����E�����LV
UHDG�LQ�FRQMXQFWLRQ�ZLWK�5XOH���D���ZKLFK�UHTXLUHV�RQO\�D�VKRUW�DQG�SODLQ�VWDWHPHQW�RI
WKH�FODLP�VKRZLQJ�WKDW�WKH�SOHDGHU�LV�HQWLWOHG�WR�UHOLHI����)HG��5��&LY��3����D�����
&RQOH\�Y��*LEVRQ������8�6�����������������KROGLQJ�WKDW�WKH�)HGHUDO�5XOHV�UHTXLUH
WKDW�D�SODLQWLII�SURYLGH��
D�VKRUW�DQG�SODLQ�VWDWHPHQW�RI�WKH�FODLP
�WKDW�ZLOO�JLYH�WKH
GHIHQGDQW�IDLU�QRWLFH�RI�ZKDW�WKH�SODLQWLII
V�FODLP�LV�DQG�WKH�JURXQGV�XSRQ�ZKLFK�LW
UHVWV�����TXRWLQJ�)HG��5��&LY��3����D�������%HOO�$WODQWLF�&RUS��Y��7ZRPEO\������8�6�
������������������:KHQ�HYDOXDWLQJ�D�5XOH����E�����PRWLRQ��D�FRXUW�PXVW�DFFHSW�DOO
PDWHULDO�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�±�DV�ZHOO�DV�DQ\�UHDVRQDEOH�LQIHUHQFHV�WR�EH
GUDZQ�IURP�WKHP�±�DV�WUXH�DQG�FRQVWUXH�WKHP�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQ�
PRYLQJ�SDUW\���6HH�'RH�Y��8QLWHG�6WDWHV������)��G��������������WK�&LU���������$5&
(FRORJ\�Y��8�6��'HS
W�RI�$LU�)RUFH������)��G��������������WK�&LU���������0R\R�Y�
*RPH]�����)��G��������������WK�&LU��������

�:KLOH�D�FRPSODLQW�DWWDFNHG�E\�D�5XOH����E�����PRWLRQ�WR�GLVPLVV�GRHV�QRW
QHHG�GHWDLOHG�IDFWXDO�DOOHJDWLRQV��D�SODLQWLII
V�REOLJDWLRQ�WR�SURYLGH�WKH�
JURXQGV
�RI�KLV

HQWLWOHPHQW�WR�UHOLHI
�UHTXLUHV�PRUH�WKDQ�ODEHOV�DQG�FRQFOXVLRQV��DQG�D�IRUPXODLF
UHFLWDWLRQ�RI�WKH�HOHPHQWV�RI�D�FDXVH�RI�DFWLRQ�ZLOO�QRW�GR����7ZRPEO\������8�6��DW
�����FLWDWLRQV�RPLWWHG����5DWKHU��WKH�DOOHJDWLRQV�LQ�WKH�FRPSODLQW��PXVW�EH�HQRXJK�WR
UDLVH�D�ULJKW�WR�UHOLHI�DERYH�WKH�VSHFXODWLYH�OHYHO����,G���

7R�VXUYLYH�D�PRWLRQ�WR�GLVPLVV��D�SODLQWLII�PXVW�DOOHJH��HQRXJK�IDFWV�WR�VWDWH�D
FODLP�WR�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH����7ZRPEO\������8�6��DW������$VKFURIW�Y�
,TEDO������8�6�����������6��&W�����������������������7KH�SODXVLELOLW\�VWDQGDUG�LV�QRW
DNLQ�WR�D�
SUREDELOLW\�UHTXLUHPHQW�
�EXW�LW�DVNV�IRU�PRUH�WKDQ�D�VKHHU�SRVVLELOLW\�WKDW�D
GHIHQGDQW�KDV�DFWHG�XQODZIXOO\���:KHUH�D�FRPSODLQW�SOHDGV�IDFWV�WKDW�DUH�
PHUHO\
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&,9,/����*(1 3DJH��

Case 2:12-cv-05168-JGB-SS   Document 37   Filed 03/18/13   Page 8 of 21   Page ID #:702



CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

FRQVLVWHQW�ZLWK
�D�GHIHQGDQW
V�OLDELOLW\��LW�VWRSV�VKRUW�RI�WKH�OLQH�EHWZHHQ�SRVVLELOLW\
DQG�SODXVLELOLW\�RI�
HQWLWOHPHQW�WR�UHOLHI�
���,TEDO������6��&W��DW�������TXRWLQJ�7ZRPEO\�
����8�6��DW��������7KH�1LQWK�&LUFXLW�KDV�FODULILHG�WKDW�����D�FRPSODLQW�PXVW��FRQWDLQ
VXIILFLHQW�DOOHJDWLRQV�RI�XQGHUO\LQJ�IDFWV�WR�JLYH�IDLU�QRWLFH�DQG�WR�HQDEOH�WKH
RSSRVLQJ�SDUW\�WR�GHIHQG�LWVHOI�HIIHFWLYHO\���DQG������WKH�IDFWXDO�DOOHJDWLRQV�WKDW�DUH
WDNHQ�DV�WUXH�PXVW�SODXVLEO\�VXJJHVW�DQ�HQWLWOHPHQW�WR�UHOLHI��VXFK�WKDW�LW�LV�QRW�XQIDLU
WR�UHTXLUH�WKH�RSSRVLQJ�SDUW\�WR�EH�VXEMHFWHG�WR�WKH�H[SHQVH�RI�GLVFRYHU\�DQG
FRQWLQXHG�OLWLJDWLRQ����6WDUU�Y��%DFD������)��G��������������WK�&LU�����������

$OWKRXJK�WKH�VFRSH�RI�UHYLHZ�LV�OLPLWHG�WR�WKH�FRQWHQWV�RI�WKH�FRPSODLQW��WKH
FRXUW�PD\�DOVR�FRQVLGHU�H[KLELWV�VXEPLWWHG�ZLWK�WKH�FRPSODLQW��+DO�5RDFK�6WXGLRV�
,QF��Y��5LFKDUG�)HLQHU�	�&R�������)��G������������Q������WK�&LU���������DQG��WDNH
MXGLFLDO�QRWLFH�RI�PDWWHUV�RI�SXEOLF�UHFRUG�RXWVLGH�WKH�SOHDGLQJV���0LU�Y��/LWWOH�&R��RI
0DU\�+RVS�������)��G������������WK�&LU��������

III. DISCUSSION

A. Failure to Allege Specific Facts as to Each Defendant for Claims One and
Two

'HIHQGDQWV�PRYH�WR�GLVPLVV�DOO�WKUHH�FODLPV�DJDLQVW�'HIHQGDQWV�<XGRI��%ORFN�
5LFH��*ROGEHUJ��DQG�5RVHQVWRFN�RQ�WKH�JURXQGV�WKDW�3ODLQWLII�KDV�IDLOHG�WR�SOHDG
VXIILFLHQW�IDFWV�W\LQJ�HDFK�'HIHQGDQW�WR�HDFK�RI�WKH�VSHFLILF�FODLPV�LQ�WKH�6$&��DV
UHTXLUHG�E\�WKH�&RXUW¶V�1RYHPEHU����������2UGHU����07'�DW������'HIHQGDQWV
-DFNVRQ�DQG�*RGZLQ�GR�QRW�FKDOOHQJH�WKH�6$&�IRU�IDLOXUH�WR�SOHDG�VSHFLILF�IDFWV�DV
WR�WKHP����07'�DW����

3ODLQWLII¶V�ILUVW�DQG�VHFRQG�FODLPV�FRPH�XQGHU����8�6�&�����������7R�VWDWH�D
FODLP�XQGHU���������3ODLQWLII�PXVW�GHPRQVWUDWH�WKDW�HDFK�LQGLYLGXDOO\�QDPHG
GHIHQGDQW�SHUVRQDOO\�SDUWLFLSDWHG�LQ�WKH�GHSULYDWLRQ�RI�KLV�ULJKWV���-RQHV�Y��:LOOLDPV�
����)��G������������WK�&LU����������6HFWLRQ������LPSRVHV�OLDELOLW\�RQ�D�GHIHQGDQW
RQO\�LI�KH�RU�VKH�SHUVRQDOO\�SDUWLFLSDWHG�LQ�RU�GLUHFWHG�D�YLRODWLRQ���-DPHV�Y�
5RZODQGV������)��G����������Q�����WK�&LU���������
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7KH�6XSUHPH�&RXUW�KDV�HPSKDVL]HG�WKDW�WKH�WHUP�³VXSHUYLVRU\�OLDELOLW\�´
ORRVHO\�DQG�FRPPRQO\�XVHG�E\�ERWK�FRXUWV�DQG�OLWLJDQWV�DOLNH��LV�D�PLVQRPHU���,TEDO�
����8�6��DW�������3ODLQWLII�PXVW�GHPRQVWUDWH�WKDW�HDFK�GHIHQGDQW��WKURXJK�KLV�RU�KHU
RZQ�LQGLYLGXDO�DFWLRQV��YLRODWHG�3ODLQWLII
V�FRQVWLWXWLRQDO�ULJKWV���,G��DW����±����
'HIHQGDQWV�FDQ�QRW�EH�KHOG�OLDEOH�XQGHU��������VROHO\�EHFDXVH�RI�WKHLU�VXSHUYLVRU\
FDSDFLW\���³7KHUH�LV�QR�UHVSRQGHDW�VXSHULRU�OLDELOLW\�XQGHU�>�@������´��7D\ORU�Y��/LVW�
����)��G��������������WK�&LU��������

1HYHUWKHOHVV��LQ�UDUH�LQVWDQFHV��VXSHUYLVRUV�FDQ�EH�KHOG�OLDEOH�XQGHU�������
IRU�WKH�DFWLRQV�RI�WKHLU�VXERUGLQDWHV�³LI�WKHUH�H[LVWV�HLWKHU�����KLV�RU�KHU�SHUVRQDO
LQYROYHPHQW�LQ�WKH�FRQVWLWXWLRQDO�GHSULYDWLRQ��RU�����D�VXIILFLHQW�FDXVDO�FRQQHFWLRQ
EHWZHHQ�WKH�VXSHUYLVRU
V�ZURQJIXO�FRQGXFW�DQG�WKH�FRQVWLWXWLRQDO�YLRODWLRQ�´��6WDUU�Y�
%DFD������)��G��������������WK�&LU��������FHUW��GHQLHG������6��&W���������������
$FFRUGLQJ�WR�WKH�1LQWK�&LUFXLW��WKH�UHTXLVLWH�FDXVDO�FRQQHFWLRQ�PD\�EH�HVWDEOLVKHG�E\
����VHWWLQJ�LQ�PRWLRQ�D�VHULHV�RI�DFWV�E\�RWKHUV��RU�NQRZLQJO\�UHIXVLQJ�WR�WHUPLQDWH�D
VHULHV�RI�DFWV�E\�RWKHUV��ZKLFK�WKH\�NQHZ�RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ�ZRXOG
FDXVH�RWKHUV�WR�LQIOLFW�FRQVWLWXWLRQDO�LQMXU\������FXOSDEOH�DFWLRQ�RU�LQDFWLRQ�LQ�WUDLQLQJ�
VXSHUYLVLRQ��RU�FRQWURO�RI�VXERUGLQDWHV������DFTXLHVFHQFH�LQ�WKH�FRQVWLWXWLRQDO
GHSULYDWLRQ�E\�VXERUGLQDWHV��RU�����FRQGXFW�WKDW�VKRZV�D�UHFNOHVV�RU�FDOORXV
LQGLIIHUHQFH�WR�WKH�ULJKWV�RI�RWKHUV���6HH�6WDUU������)��G�DW������

7KH�&RXUW�ZLOO�H[DPLQH�3ODLQWLII¶V�DOOHJDWLRQV�DV�WR�HDFK�'HIHQGDQW�WR
GHWHUPLQH�ZKHWKHU�KH�KDV�VHW�IRUWK�VXIILFLHQW�IDFWV�WR�VWDWH�FODLPV�IRU�)LUVW
$PHQGPHQW�UHWDOLDWLRQ�DQG�YLRODWLRQ�RI�GXH�SURFHVV�XQGHU�WKH�VWDQGDUGV�GHVFULEHG
KHUHLQ�

1. Mark Yudof, President of University of California

3ODLQWLII�PDNHV�YHU\�IHZ�IDFWXDO�DOOHJDWLRQV�DJDLQVW�'HIHQGDQW�<XGRI���)LUVW�
3ODLQWLII�DOOHJHV�WKDW�KH�PHW�ZLWK�<XGRI�DQG�RWKHU�8&�RIILFLDOV�RQ�1RYHPEHU���������
WR�³GLVFXVV�PDWWHUV�RI�SXEOLF�FRQFHUQ´�LQFOXGLQJ�WKH�&$5%�UHJXODWLRQV��YLRODWLRQV�RI
8&�HWKLFDO�VWDQGDUGV��DQG�<XGRI¶V�IDLOXUH�WR�PDNH�DQQXDO�653�QRPLQDWLRQV�LQ
DFFRUGDQFH�ZLWK�ODZ����6$&����������3ODLQWLII�DOVR�DOOHJHV�WKDW�RQ�0D\����������KH
VHQW�<XGRI�D�OHWWHU�LQIRUPLQJ�KLP�RI�KLV�WHUPLQDWLRQ��DSSHDOV��DQG�FRQVWLWXWLRQDO
YLRODWLRQV����6$&�����������
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$V�WR�KLV�FODLP�IRU�)LUVW�$PHQGPHQW�UHWDOLDWLRQ��3ODLQWLII�FRQWHQGV�JHQHUDOO\�WKDW
<XGRI��DV�DQ�H[HFXWLYH�RI�8&/$�UHJDUGLQJ�LQWHUQDO�DGPLQLVWUDWLRQ�DQG�IDFXOW\
JULHYDQFHV��ZDV�QRWLILHG�RI�WKH�DFWLRQ�RI�RWKHU�'HIHQGDQWV�DQG�HQGRUVHG�DQG
DSSURYHG�WKHVH�DFWLRQV�E\�SHUPLWWLQJ�WKH�WHUPLQDWLRQ�SURFHHGLQJV�WR�FRQWLQXH��
�6$&�����������$V�WR�KLV�VHFRQG�FODLP�IRU�GXH�SURFHVV�YLRODWLRQV��3ODLQWLII�DOOHJHV�WKDW
E\�IDLOLQJ�WR�DGGUHVV�WKH�ZURQJIXO�GHSOHWLRQ�RI�KLV�IXQGV�GXULQJ�KLV�DSSHDO�SURFHVV�
<XGRI�GHQLHG�KLP�D�IDLU�RSSRUWXQLW\�WR�EH�KHDUG����6$&���������

7KH�&RXUW�ILQGV�WKHVH�DOOHJDWLRQV�DUH�LQVXIILFLHQW�WR�VWDWH�D�FODLP�DJDLQVW�<XGRI
IRU�YLRODWLRQV�RI�3ODLQWLII¶V�)LUVW�$PHQGPHQW�ULJKWV���3ODLQWLII�GRHV�QRW�DOOHJH�<XGRI
KDG�DQ\�UROH�LQ�3ODLQWLII¶V�WHUPLQDWLRQ�DW�WKH�WLPH�LW�RFFXUUHG���6XEVHTXHQW�QRWLFH�YLD�D
OHWWHU�IURP�3ODLQWLII�LV�QRW�VXIILFLHQW�WR�HVWDEOLVK�<XGRI¶V�NQRZOHGJH�RU�SHUVRQDO
LQYROYHPHQW�LQ�3ODLQWLII¶V�GLVFKDUJH���,Q�DQ�HIIRUW�WR�HVWDEOLVK�VXSHUYLVRU\�OLDELOLW\�
3ODLQWLII�JHQHUDOO\�FRQWHQGV�WKDW�<XGRI�ZDV�QRWLILHG�RI�WKH�DFWLRQV�RI�RWKHU
'HIHQGDQWV�DQG�HQGRUVHG�WKHP�E\�SHUPLWWLQJ�WKH�WHUPLQDWLRQ�WR�FRQWLQXH����6$&���
�������2WKHU�WKDQ�WKH�OHWWHU�3ODLQWLII�VHQW�DOPRVW�WZR�\HDUV�DIWHU�3ODLQWLII�UHFHLYHG�KLV
WHUPLQDWLRQ�QRWLFH��WKHUH�DUH�QR�DOOHJDWLRQV�WR�VXSSRUW�<XGRI¶V�QRWLILFDWLRQ�RI�RU
DFTXLHVFHQFH�LQ�WKH�UHWDOLDWRU\�DFWV�E\�KLV�VXERUGLQDWHV���3ODLQWLII�GRHV�QRW�DOOHJH
WKDW�DW�KLV�1RYHPEHU����������PHHWLQJ�ZLWK�<XGRI�DQ\RQH�SUHVHQW�GLVFXVVHG�SODQV
IRU�3ODLQWLII¶V�WHUPLQDWLRQ�RU�<XGRI¶V�SRVLWLRQ�RQ�3ODLQWLII¶V�VSHHFK���6HH�268�6WXGHQW
$OOLDQFH�Y��5D\������)��G��������������WK�&LU���������³>:@H�FRQFOXGH�WKDW�DOOHJDWLRQV
RI�IDFWV�WKDW�GHPRQVWUDWH�DQ�LPPHGLDWH�VXSHUYLVRU�NQHZ�DERXW�WKH�VXERUGLQDWH
YLRODWLQJ�DQRWKHU
V�IHGHUDO�FRQVWLWXWLRQDO�ULJKW�WR�IUHH�VSHHFK��DQG�DFTXLHVFHQFH�LQ
WKDW�YLRODWLRQ��VXIILFH�WR�VWDWH�IUHH�VSHHFK�YLRODWLRQV�XQGHU�WKH�)LUVW�DQG�)RXUWHHQWK
$PHQGPHQWV�´����3ODLQWLII�PXVW�SOHDG�VSHFLILF�DOOHJDWLRQV�WKDW�<XGRI�ZDV�RQ�QRWLFH
SULRU�WR�RU�GXULQJ�WKH�UHWDOLDWRU\�DFWLRQV�DQG�DFTXLHVFHG�WR�WKH�RWKHU�'HIHQGDQWV¶
XQFRQVWLWXWLRQDO�DFWLRQV���6HH�-DFREVRQ�Y��6FKZDU]HQHJJHU������)��6XSS���G������
������&�'��&DO���������³0HUH�HYLGHQFH�WKDW�GHIHQGDQWV�NQHZ�RI�SODLQWLII
V�SURWHFWHG
VSHHFK�LV�QRW�VXIILFLHQW�WR�VKRZ�UHWDOLDWRU\�PRWLYDWLRQ�´���&I��268�6WXGHQW�$OOLDQFH�
����)��G�DW�������ILQGLQJ�WKDW�WKH�3UHVLGHQW�RI�D�XQLYHUVLW\�DQG�WKH�9LFH�3UHVLGHQW�RI
)LQDQFH�ZHUH�VXSHUYLVRUV�UHVSRQVLEOH�IRU�D�)LUVW�$PHQGPHQW�YLRODWLRQ�ZKHUH�WKH\
ZHUH�LQ�IUHTXHQW�FRPPXQLFDWLRQ�ZLWK�WKH�XQLYHUVLW\�RIILFLDO�ZKR�PDGH�WKH�YLRODWLYH
GHFLVLRQ�DQG�NQHZ�DERXW�WKH�GHFLVLRQ�DW�WKH�WLPH�LW�ZDV�PDGH���6HH�DOVR�%XUFK�Y�
5HJHQWV�RI�8QLY��RI�&DOLIRUQLD������)��6XSS���G�������������(�'��&DO���������³,W�LV
VLPSO\�XQUHDVRQDEOH�WR�H[SHFW�WKDW�D�SHUVRQ�ZKR�RYHUVHHV�DQ�RUJDQL]DWLRQ�WKDW
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CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

HPSOR\V�RYHU��������SHRSOH�ZRXOG�KDYH�DQ\�LQYROYHPHQW�LQ�HPSOR\PHQW�GHFLVLRQV
IRU�SRVLWLRQV�WKDW�DUH�VHYHUDO�OHYHOV�EHORZ�KLP��������´��

6LPLODUO\��3ODLQWLII�PDNHV�QR�IDFWXDO�DOOHJDWLRQV�DV�WR�<XGRI¶V�UROH�LQ�KLV�GXH
SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ���$�FRQFOXVRU\�DOOHJDWLRQ�VWDWHV�RQO\�WKDW�<XGRI�IDLOHG
WR�DGGUHVV�WKH�ZURQJIXO�GHSOHWLRQ�RI�KLV�IXQGV�GXULQJ�KLV�DSSHDOV�SURFHVV���
+RZHYHU��RWKHU�WKDQ�WKH�OHWWHU�GHVFULEHG�DERYH��3ODLQWLII�GRHV�QRW�LQWURGXFH�IDFWV�WR
VKRZ�<XGRI�ZDV�LQYROYHG�LQ�WKH�DSSHDOV�SURFHVV��RU�ZDV�LQYROYHG�LQ�WKH
PDQDJHPHQW�RU�GLVWULEXWLRQ�RI�3ODLQWLII¶V�IXQGV���,Q�RUGHU�WR�VWDWH�D�FODLP�DJDLQVW
<XGRI�IRU�YLRODWLQJ�3ODLQWLII¶V�GXH�SURFHVV�ULJKWV��3ODLQWLII�PXVW�WLH�<XGRI�WR�WKH
YLRODWLRQ�LWVHOI��VXFK�WKDW�WKH�GHQLDO�RI�WKH�DFFRXQWLQJ�ZDV�KLV�GHFLVLRQ�RU�ZDV
SXUVXDQW�WR�D�SROLF\�KH�FUHDWHG��SURPXOJDWHG��LPSOHPHQWHG�RU�SRVVHVVHG
UHVSRQVLELOLW\�IRU����6HH�268�6WXGHQW�$OOLDQFH������)��G�DW����������ILQGLQJ�WKDW�D
GXH�SURFHVV�YLRODWLRQ�FDQ�EH�DOOHJHG�LI�LW�ZDV�WKH�UHVXOW�RI�WKH�VXSHUYLVRU¶V�³RZQ
LQGLYLGXDO�DFWLRQV´�RU�WKH�³VXSHUYLVRU\�RIILFLDO�DGYDQFHV�RU�PDQDJHV�D�SROLF\�WKDW
LQVWUXFWV�LWV�DGKHUHQWV�WR�YLRODWH�FRQVWLWXWLRQDO�ULJKWV´����7KH�6$&�FRQWDLQV�QR�VXFK
DOOHJDWLRQV�

$FFRUGLQJO\��WKH�ILUVW�DQG�VHFRQG�FODLPV�IRU�YLRODWLRQV�RI�6HFWLRQ������DJDLQVW
<XGRI�DUH�',60,66('�:,7+�/($9(�72�$0(1'���

2. Gene Block, Chancellor of UCLA

��7R�WKH�H[WHQW�WKLV�DOOHJDWLRQ�FODLPV�WKDW�<XGRI�VKRXOG�KDYH�LQWHUFHGHG�LQWR
WKH�DSSHDOV�SURFHVV�LQ�RUGHU�WR�JUDQW�3ODLQWLII¶V�GHPDQGV��3ODLQWLII¶V�FODLP�FDQQRW
VWDQG���7KH�8QLYHUVLW\�RI�&DOLIRUQLD�KHDULQJ�DQG�DSSHDOV�SURFHVV�XVHG�E\�3ODLQWLII�WR
FKDOOHQJH�KLV�WHUPLQDWLRQ�LV�DQ�DGPLQLVWUDWLYH�SURFHHGLQJ�ERXQG�E\�ODZ�DQG
GHOHJDWHG�TXDVL�MXGLFLDO�SRZHU�E\�WKH�&RQVWLWXWLRQ����6HH�(LQKHEHU�Y��5HJHQWV�RI
8QLY��RI�&DOLIRUQLD������)��$SS
[������������WK�&LU���������³>7@KH�8QLYHUVLW\�>RI
&DOLIRUQLD@�LV�D�VWDWHZLGH�DGPLQLVWUDWLYH�DJHQF\�SRVVHVVLQJ�DGMXGLFDWRU\�SRZHUV
GHULYHG�IURP�WKH�&RQVWLWXWLRQ�DV�WR�WKH�SUREOHPV�DQG�SXUSRVHV�RI�LWV�SHUVRQQHO�´��
7KXV��VLQFH�<XGRI�ZDV�QRW�DQ�DGPLQLVWUDWLYH�RIILFHU�RI�WKH�SURFHHGLQJV��KH�FRXOG�QRW
KDYH�LQWHUFHGHG�LQ�LWV�RXWFRPH���
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CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

7KH�DOOHJDWLRQV�DJDLQVW�%ORFN�DUH�VLPLODU�WR�WKRVH�DJDLQVW�<XGRI���3ODLQWLII
DOOHJHV�WKDW�RQ�-XO\���������KH�DSSHDOHG�WKH�GHFLVLRQ�RI�WKH�KHDULQJ�RIILFHU�WR�%ORFN
DQG�*ROGEHUJ��DQG�RQ�$XJXVW����������*ROGEHUJ�³LVVXHG�D�GHFLVLRQ�RQ�EHKDOI�RI
'HIHQGDQW�%ORFN´�XSKROGLQJ�KLV�WHUPLQDWLRQ����6$&���������������7KH�&RXUW�ILQGV�WKDW
WKLV�DOOHJDWLRQ�LV�LQVXIILFLHQW�WR�DOOHJH�%ORFN¶V�DFWXDO�LQYROYHPHQW�LQ�3ODLQWLII¶V
WHUPLQDWLRQ�RU�GHFLVLRQ�WR�XSKROG�KLV�WHUPLQDWLRQ���7KH�DOOHJDWLRQ�WKDW�*ROGEHUJ¶V
OHWWHU�ZDV�LVVXHG�RQ�EHKDOI�RI�%ORFN�LV�YDJXH�DQG�GRHV�QRW�SURYLGH�DQ\�VSHFLILF�IDFWV
RI�%ORFN¶V�DFWXDO�NQRZOHGJH��LQYROYHPHQW��RU�DFTXLHVFHQFH�WR�XSKROGLQJ�3ODLQWLII¶V
WHUPLQDWLRQ���3ODLQWLII�DOVR�UHOLHV�RQ�DOOHJDWLRQV�WKDW�WKH�)RXQGDWLRQ�IRU�,QGLYLGXDO
5LJKWV�LQ�(GXFDWLRQ�VHQW�%ORFN�D�OHWWHU�RQ�$XJXVW����������³RXWOLQLQJ�'U��(QVWURP¶V
SOLJKW��IXOO\�LQIRUPLQJ�'HIHQGDQW�%ORFN�RI�WKH�WLPHOLQH�RI�DFWLRQV�WDNHQ�E\�'HIHQGDQWV
5LFH��5RVHQVWRFN��*RGZLQ��DQG�-DFNVRQ�DJDLQVW�'U��(QVWURP��DQG�WKH�IDLOXUH�RI�WKH
8QLYHUVLW\�DQG�'HIHQGDQWV�WR�SURSHUO\�DGGUHVV�'U��(QVWURP¶V�TXHVWLRQV�DQG
FRQFHUQV�´���6$&����������(YHQ�DVVXPLQJ�WKDW�%ORFN�UHFHLYHG�DQG�UHDG�WKH�DOOHJHG
OHWWHU��3ODLQWLII�KDV�QRW�SURYLGHG�DOOHJDWLRQV�VKRZLQJ�DQ\WKLQJ�PRUH�WKDQ�PHUH
NQRZOHGJH�RI�RWKHU�'HIHQGDQWV¶�SXUSRUWHGO\�UHWDOLDWRU\�DFWLRQV���7KXV��KLV�FODLP�IRU
)LUVW�$PHQGPHQW�UHWDOLDWLRQ�IDLOV�DJDLQVW�%ORFN���6HH�6WDUU�Y��%DFD������)��G������
�������WK�&LU���������KROGLQJ�WKDW�D�VXSHUYLVRU�PD\�EH�KHOG�OLDEOH�XQGHU��������RQO\
LI�KH�RU�VKH�ZDV�SHUVRQDOO\�LQYROYHG�LQ�WKH�GHSULYDWLRQ�RU�LI�WKH�VXSHUYLVRU¶V�ZURQJIXO
FRQGXFW�ZDV�FDXVDOO\�FRQQHFWHG�WR�WKH�YLRODWLRQ��

6HFRQG��DV�WR�3ODLQWLII¶V�GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ��3ODLQWLII�DJDLQ
JHQHUDOO\�DOOHJHV�WKDW�E\�UHIXVLQJ�WR�FRQVLGHU�KLV�FODLPV�RI�ZURQJIXO�GHSOHWLRQ�RI�KLV
IXQGV�GXULQJ�KLV�DSSHDOV�SURFHVV��%ORFN�GHQLHG�KLP�D�IDLU�RSSRUWXQLW\�WR�EH�KHDUG��
�6$&�����������7KH�RQO\�UHOHYDQW�IDFWXDO�DOOHJDWLRQ�LV�WKDW�3ODLQWLII�VHQW�D�UHTXHVW�IRU
DQ�DFFRXQWLQJ�RI�KLV�UHVHDUFK�IXQGV�WR�%ORFN�RQ�RQH�RI�VHYHQ�SRWHQWLDO�GDWHV�OLVWHG
LQ�WKH�6$&����6$&����������)RU�WKH�UHDVRQV�GLVFXVVHG�DERYH��WKHVH�DOOHJDWLRQV�DUH
LQVXIILFLHQW���3ODLQWLII�GRHV�QRW�DOOHJH�%ORFN¶V�DFWLRQV�ZHUH�SXUVXDQW�WR�DQ\�SROLF\�WR
GHQ\�KLP�DQ�DFFRXQWLQJ�RU�WKDW�%ORFN�KLPVHOI�GHQLHG�3ODLQWLII�WKLV�ULJKW���)RU�H[DPSOH�
XQGHU�3ODLQWLII¶V�WKHRU\��LI�D�SRVWDO�GHOLYHU\�ZRUNHU�LV�ILUHG�DQG�VHQGV�D�OHWWHU�WR�WKH
3RVWPDVWHU�*HQHUDO�GHPDQGLQJ�D�KHDULQJ�DQG�KH�UHFHLYHV�QR�UHVSRQVH��WKH
3RVWPDVWHU�LV�SHUVRQDOO\�UHVSRQVLEOH�IRU�3ODLQWLII¶V�GXH�SURFHVV�YLRODWLRQ���7KLV
FDQQRW�EH�WKH�FDVH��PRUH�WKDQ�DQ�XQDQVZHUHG�OHWWHU�PXVW�EH�DOOHJHG�WR�HVWDEOLVK
VXSHUYLVRU\�OLDELOLW\�IRU�3ODLQWLII¶V�DFFRXQWLQJ�FODLP���6HH�268�6WXGHQW�$OOLDQFH�����
)��G�DW�������ILQGLQJ�LW�LPSODXVLEOH�WR�DOOHJH�WKDW�³EHFDXVH�VRPH�ORZ�OHYHO
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CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

JRYHUQPHQW�RIILFHUV�HQJDJHG�LQ�SXUSRVHIXO�GLVFULPLQDWLRQ��D�FDELQHW�OHYHO�RIILFLDO
PXVW�DOVR�KDYH�HQJDJHG�LQ�SXUSRVHIXO�GLVFULPLQDWLRQ´��

)LQDOO\��3ODLQWLII�DOOHJHV�WKDW�%ORFN�UHFHLYHG�D�VHULHV�RI�OHWWHUV�IURP�WKH
3UHVLGHQW�RI�'HOWD�&RQVWUXFWLRQ�&RPSDQ\�LQ������DOOHJLQJ�XQHWKLFDO�FRQGXFW�RI
8&/$�IDFXOW\�PHPEHUV�)URLQHV�DQG�1LFKROV����6$&����������6LQFH�WKHVH�OHWWHUV�DUH
QRW�IURP�3ODLQWLII��DQG�3ODLQWLII�GRHV�QRW�DOOHJH�WKDW�WKH\�GLUHFWO\�GLVFXVV�3ODLQWLII¶V
VSHHFK�RU�IXQGV��WKH\�KDYH�QR�EHDULQJ�RQ�3ODLQWLII¶V�DOOHJDWLRQV�DV�WR�)LUVW
$PHQGPHQW�UHWDOLDWLRQ�RU�D�GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ��

$FFRUGLQJO\��WKH�ILUVW�DQG�VHFRQG�FODLPV�IRU�YLRODWLRQV�RI�6HFWLRQ������DJDLQVW
<XGRI�DUH�',60,66('�:,7+�/($9(�72�$0(1'���

3. Thomas Rice, Former UCLA Vice Chancellor for Academic
Personnel

7KH�DOOHJDWLRQV�DJDLQVW�5LFH�UHODWLQJ�WR�3ODLQWLII¶V�)LUVW�$PHQGPHQW�UHWDOLDWLRQ
FODLP�SUHVHQW�D�PXFK�FORVHU�FDVH����3ODLQWLII�DOOHJHV�WKDW�RQ�-XO\�����������KH�VHQW�D
OHWWHU�WR�5LFH�DSSHDOLQJ�8&/$¶V�GHFLVLRQ�QRW�WR�UHDSSRLQW�KLP����6$&��([K��������2Q
$XJXVW�����������5LFH�UHVSRQGHG�WR�3ODLQWLII¶V�LQTXLUHV�DQG�DVVXUHG�3ODLQWLII�WKDW�KH
ZRXOG�³KDYH�D�IXOO�RSSRUWXQLW\�WR�DGGUHVV�DQ\�FRPSODLQWV�LQ�WKH�>DGMXGLFDWRU\@
SURFHVV�´���6$&����������0RUHRYHU��3ODLQWLII�DOOHJHV�WKDW�'HIHQGDQW�*RGZLQ¶V�-XQH
���������DQG�-XO\����������OHWWHUV�DIILUPLQJ�WKH�GHFLVLRQ�WR�QRW�UHDSSRLQW�KLP�DQG
H[WHQGLQJ�KLV�DSSRLQWPHQW�ZHUH�VHQW�ZLWK�WKH�NQRZOHGJH�DQG�FRRSHUDWLRQ�RI�5LFH��
�6$&���������������5LFH�LV�FRSLHG�RQ�ERWK�OHWWHUV�IURP�*RGZLQ�WR�3ODLQWLII����6$&�
([KV������������5LFH�LV�DOVR�FRSLHG�RQ�DQ�$SULO����������OHWWHU�IURP�8&/$¶V�$FDGHPLF
)UHHGRP�&RPPLWWHH�WR�%ORFN�H[SUHVVLQJ�FRQFHUQ�RYHU�63+¶V�GHFLVLRQ�QRW�WR
UHDSSRLQW�3ODLQWLII����6$&��([K���������)LQDOO\��5LFH¶V�UROH�DV�9LFH�&KDQFHOORU�RI
$FDGHPLF�3HUVRQQHO�PHDQV�KH�ZDV�GLUHFWO\�UHVSRQVLEOH�IRU�DFDGHPLF�DSSRLQWPHQWV
DQG�UHWHQWLRQ�DV�ZHOO�DV�IDFXOW\�JULHYDQFH�SURFHHGLQJV�ZKHQ�3ODLQWLII�ZDV
WHUPLQDWHG��WKXV��LW�LV�UHDVRQDEOH�WR�LQIHU�KH�ZDV�LQYROYHG�LQ�WKH�GHFLVLRQ�WR�GLVPLVV
3ODLQWLII���6HH�268�6WXGHQW�$OOLDQFH������)��G�DW�������ILQGLQJ�LW�SODXVLEOH�WKDW�D
³GLUHFWRU�RI�D�XQLYHUVLW\�IDFLOLWLHV�GHSDUWPHQW�KDG�D�KDQG�LQ�WKH�XQFRQVWLWXWLRQDO
PDQQHU�LQ�ZKLFK�KLV�HPSOR\HHV�HQIRUFHG�D�GHSDUWPHQW�ZLGH�SROLF\´����'UDZLQJ�DOO
UHDVRQDEOH�LQIHUHQFHV�LQ�IDYRU�RI�3ODLQWLII��WKH�&RXUW�ILQGV�WKHVH�IDFWV��WDNHQ�WRJHWKHU�
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CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

DUH�VXIILFLHQW�WR�GHPRQVWUDWH�WKDW�5LFH�KDG�NQRZOHGJH�RI�DQG�DFTXLHVFHG�WR
3ODLQWLII¶V�GLVPLVVDO���6HH�/DUH]�Y��&LW\�RI�/RV�$QJHOHV������)��G������������WK
&LU��������KROGLQJ�WKDW�D�VXSHUYLVRU�PD\�EH�OLDEOH�IRU�WKH�FRQVWLWXWLRQDO�YLRODWLRQ�RI�D
VXERUGLQDWH�GXH�WR�³DFTXLHVFHQFH�LQ�WKH�FRQVWLWXWLRQDO�GHSULYDWLRQ´���VHH�DOVR��(QJ�Y�
&RXQW\�RI�/RV�$QJHOHV������)��6XSS���G�������������&�'��&DO���������ILQGLQJ�LW
XQUHDVRQDEOH�WR�FRQFOXGH�WKDW�WKH�VXSHUYLVRU�ZDV�³XQDZDUH�RI�WKH�QXPHURXV
DOOHJHGO\�XQFRQVWLWXWLRQDO�VXVSHQVLRQV�DQG�LQYHVWLJDWLRQV�XQGHUWDNHQ�E\�KLV
VXERUGLQDWHV�DJDLQVW�>WKH�SODLQWLII@�VXFK�WKDW�KLV�DFTXLHVFHQFH�LQ�WKHLU�FRQWLQXDWLRQ
ZRXOG�DEVROYH�KLP�RI�VHFWLRQ������OLDELOLW\´��

7KH�VDPH�FDQQRW�EH�VDLG�IRU�3ODLQWLII¶V�DOOHJDWLRQV�UHJDUGLQJ�KLV�GXH�SURFHVV
FODLP�IRU�DFFRXQWLQJ���7KH�LGHQWLFDO�DOOHJDWLRQ�WKDW�3ODLQWLII�VHQW�D�OHWWHU�WR�5LFH
UHTXHVWLQJ�DQ�DFFRXQWLQJ�RQ�RQH�RI�VHYHQ�GDWHV�LV�LQVXIILFLHQW�IRU�WKH�UHDVRQV
GLVFXVVHG�DERYH����6$&����������0RUHRYHU��QRZKHUH�LQ�3ODLQWLII¶V�-XO\����������OHWWHU
WR�5LFH�GRHV�KH�PHQWLRQ�WKH�DOOHJHG�PLVKDQGOLQJ�RI�IXQGV�RU�IDLOXUH�WR�SURYLGH�DQ
DFFRXQWLQJ���,Q�DGGLWLRQ��5LFH¶V�UROH�DV�9LFH�&KDQFHOORU�IRU�$FDGHPLF�3HUVRQQHO
OHQGV�QR�VXSSRUW�IRU�WKH�LQIHUHQFH�WKDW�KH�ZDV�LQYROYHG�LQ�WKH�PDQDJHPHQW�RU
ZURQJIXO�GHSOHWLRQ�RI�3ODLQWLII¶V�IXQGV���

7KXV��WKH�&RXUW�ILQGV�WKDW�3ODLQWLII¶V�FODLP�IRU�)LUVW�$PHQGPHQW�UHWDOLDWLRQ�DV�WR
'HIHQGDQW�5LFH�VXIILFLHQWO\�SOHDGV�D�SODXVLEOH�FODLP�IRU�UHOLHI���+RZHYHU��3ODLQWLII¶V
FODLP�WKDW�5LFH�YLRODWHG�3ODLQWLII¶V�GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ�LV�',60,66('
:,7+�/($9(�72�$0(1'�

4. Carole Goldberg, UCLA Vice Chancellor for Academic Personnel

3ODLQWLII¶V�DOOHJDWLRQV�DJDLQVW�'HIHQGDQW�*ROGEHUJ�DUH�DOVR�IDLUO\�VSDUVH��
*ROGEHUJ�GLG�QRW�DVVXPH�KHU�SRVLWLRQ�DV�9LFH�&KDQFHOORU�XQWLO�-XO\����������D�\HDU
DQG�D�KDOI�DIWHU�3ODLQWLII�UHFHLYHG�KLV�ILUVW�WHUPLQDWLRQ�QRWLFH����6$&����������+RZHYHU�
3ODLQWLII�GRHV�DOOHJH�WKDW�KH�DSSHDOHG�KLV�WHUPLQDWLRQ�GHFLVLRQ�WR�*ROGEHUJ�RQ�-XO\���
������DQG�VKH�LVVXHG�D�GHFLVLRQ�RQ�$XJXVW������������$W�WKLV�HDUO\�VWDJH�RI�OLWLJDWLRQ�
WKHVH�DOOHJDWLRQV�DUH�VXIILFLHQW�WR�VWDWH�D�FODLP�IRU�UHWDOLDWLRQ���9LHZHG�LQ�WKH�OLJKW
PRVW�IDYRUDEOH�WR�3ODLQWLII��*ROGEHUJ¶V�GHQLDO�RI�3ODLQWLII¶V�DSSHDO�FRQVWLWXWHV�QRWLFH
DQG�DFTXLHVFHQFH�WR�3ODLQWLII¶V�DOOHJHG�UHWDOLDWRU\�WHUPLQDWLRQ���6HH�*LOEURRN�Y��&LW\
RI�:HVWPLQVWHU������)��G������������WK�&LU���������ILQGLQJ�WKDW�³WKH�ILQDO�GHFLVLRQ�
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PDNLQJ�DXWKRULW\�LQ�D�PXOWL�WLHUHG�WHUPLQDWLRQ�SURFHVV´�FRXOG�EH�IRXQG�UHVSRQVLEOH�IRU
WKH�UHWDOLDWRU\�DFWLRQV�LPSRVHG�RQ�WKH�SODLQWLII����

2WKHU�WKDQ�DQ�DOOHJHG�OHWWHU�WR�*ROGEHUJ�RQ�RQH�RI�VHYHQ�GDWHV�UHJDUGLQJ�KLV
UHTXHVW�IRU�DQ�DFFRXQWLQJ�RI�KLV�IXQGV��3ODLQWLII�PDNHV�QR�DOOHJDWLRQV�UHJDUGLQJ
*ROGEHUJ¶V�SDUWLFLSDWLRQ�LQ�KLV�GHQLDO�RI�DQ�DFFRXQWLQJ���7KH�&RXUW�ILQGV�WKDW�3ODLQWLII
KDV�IDLOHG�WR�SOHDG�IDFWV�VXIILFLHQW�WR�VWDWH�D�FODLP�DJDLQVW�*ROGEHUJ�IRU�YLRODWLQJ�KLV
GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ�

7KH�&RXUW�ILQGV�WKDW�3ODLQWLII�KDV�VXIILFLHQWO\�DOOHJHG�D�FODLP�RI�UHWDOLDWLRQ
DJDLQVW�*ROGEHUJ��EXW�KDV�QRW�VXIILFLHQWO\�DOOHJHG�IDFWV�WR�SODXVLEO\�VWDWH�D�GXH
SURFHVV�FODLP�IRU�DQ�DFFRXQWLQJ���3ODLQWLII¶V�VHFRQG�FODLP�DOOHJLQJ�D�GXH�SURFHVV
YLRODWLRQ�DJDLQVW�*ROGEHUJ�LV�',60,66('�:,7+�/($9(�72�$0(1'�

5. Linda Rosenstock, Dean of the UCLA School of Public Health

7KH�DOOHJDWLRQV�DJDLQVW�5RVHQVWRFN�IDLO�WR�SOHDG�D�FODLP�IRU�UHWDOLDWLRQ���3ODLQWLII
DOOHJHV�5RVHQVWRFN�KROGV�D�FRQWUDU\�YLHZ�WR�3ODLQWLII�RQ�WKH�UROH�RI�30����LQ
LQFUHDVHG�PRUWDOLW\�ULVNV��DQG�5RVHQVWRFN�H[SUHVVHG�WKDW�YLHZ�LQ�SXEOLF�FRPPHQWV�LQ
'HFHPEHU���������6$&����������7KLV�DOOHJDWLRQ�IDLOV�WR�VKRZ�WKDW�5RVHQVWRFN�WRRN
DQ\�UHWDOLDWRU\�DFWLRQ�DJDLQVW�3ODLQWLII�SXUVXDQW�WR�WKHLU�GLIIHULQJ�YLHZV���3ODLQWLII�DOVR
DOOHJHV�WKDW�*RGZLQ¶V�-XQH����������DQG�-XO\����������OHWWHUV�UHDIILUPLQJ�KLV
WHUPLQDWLRQ�ZHUH�LVVXHG�ZLWK�WKH�NQRZOHGJH�DQG�FRRSHUDWLRQ�RI�5RVHQVWRFN��ZKR
ZDV�FRSLHG�RQ�WKH�OHWWHUV����6$&�������������([KV������������,Q�WKH�FRQWH[W�RI�WKH
DOOHJDWLRQV�DJDLQVW�5LFH��WKHVH�IDFWV�FRQWULEXWH�WR�WKH�SODXVLELOLW\�RI�3ODLQWLII¶V
UHWDOLDWLRQ�FODLPV���$V�DJDLQVW�5RVHQVWRFN�KRZHYHU�WKH\�KROG�VXEVWDQWLDOO\�OHVV
ZHLJKW���$V�'HDQ�RI�WKH�6FKRRO�RI�3XEOLF�+HDOWK��5RVHQVWRFN�ZDV�QRW�LQ�D�SRVLWLRQ�WR
PDNH�UHWHQWLRQ�GHFLVLRQV�UHJDUGLQJ�3ODLQWLII��ZKR�ZDV��DW�WKH�WLPH�RI�KLV�WHUPLQDWLRQ�
D�SURIHVVRU�LQ�WKH�'HSDUWPHQW�RI�(QYLURQPHQWDO�+HDOWK�6WXGLHV���7KXV��3ODLQWLII¶V
FRQFOXVRU\�DOOHJDWLRQ�WKDW�5RVHQVWRFN�³FRRSHUDWHG´�LQ�3ODLQWLII¶V�GLVPLVVDO�LV�QRW
VXIILFLHQW�WR�VKRZ�VKH�ZDV�LQ�D�SRVLWLRQ�WR�UHWDOLDWH�DJDLQVW�3ODLQWLII���

-XVW�DV�ZLWK�*ROGEHUJ��3ODLQWLII�SXWV�IRUWK�QR�IDFWXDO�DOOHJDWLRQV�UHJDUGLQJ
5RVHQVWRFN¶V�UHIXVDO�WR�UHTXHVW�DQ�DFFRXQWLQJ���,W�LV�QRW�SODXVLEO\�DOOHJHG�RQ�WKH�IDFH
RI�WKH�6$&�WKDW�5RVHQVWRFN��DV�WKH�'HDQ�RI�WKH�6FKRRO�RI�3XEOLF�+HDOWK��FRXOG�KDYH
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EHHQ�LPSOLFDWHG�LQ�3ODLQWLII¶V�GXH�SURFHVV�FODLP�IRU�DQ�DFFRXQWLQJ�RI�KLV�8QLYHUVLW\
IXQGV�

7KH�&RXUW�',60,66(6�:,7+�/($9(�72�$0(1'�3ODLQWLII¶V�FODLPV�IRU
UHWDOLDWLRQ�DQG�DQ�DFFRXQWLQJ�DV�WR�'HIHQGDQW�5RVHQVWRFN�

6. Barbara Housel, UCLA Administrator in Department of
Environmental Health Studies

3ODLQWLII�IDLOV�WR�DOOHJH�VXIILFLHQW�IDFWV�WR�VXSSRUW�D�)LUVW�$PHQGPHQW�UHWDOLDWLRQ
FODLP�DJDLQVW�'HIHQGDQW�+RXVHO���7KH�RQO\�VXEVWDQWLYH�DOOHJDWLRQ�LQ�WKH�6$&�ZKLFK
LPSOLFDWHV�+RXVHO�LQ�DOOHJHG�UHWDOLDWLRQ�LV�KHU�UHTXHVW�IRU�3ODLQWLII¶V�GRVVLHU�WR�EH
UHYLHZHG�E\�WKH�(+6�IDFXOW\�DW�WKH�QH[W�VWDII�PHHWLQJ����6$&����������+RZHYHU�
+RXVHO¶V�UHTXHVW�IRU�WKLV�LQIRUPDWLRQ�GRHV�QRW�LPSOLFDWH�KHU�LQ�3ODLQWLII¶V�WHUPLQDWLRQ
RU�GHPRQVWUDWH�DQ\�UHWDOLDWRU\�PRWLYH���9LHZLQJ�DOO�SRWHQWLDO�LQIHUHQFHV�LQ�IDYRU�RI
3ODLQWLII��+RXVHO¶V�UHTXHVW�IRU�LQIRUPDWLRQ�HYHQWXDOO\�OHG�WR�DQ�XQSUHFHGHQWHG
FRQILGHQWLDO�YRWH�E\�WKH�IDFXOW\�RQ�3ODLQWLII¶V�DSSRLQWPHQW���+RZHYHU��3ODLQWLII�GRHV
QRW�DOOHJH��DQG�WKH�&RXUW�FDQQRW�DVVXPH��WKDW�+RXVHO�LQLWLDWHG��SDUWLFLSDWHG�LQ��RU
ZDV�DQ\�ZD\�LPSOLFDWHG�LQ�WKH�YRWH���0RUHRYHU��VLQFH�+RXVHO¶V�SURIHVVLRQDO�GXWLHV
DUH�OLPLWHG�WR�RYHUVLJKW�RI�IXQGV��WKH�&RXUW�FDQQRW�UHDVRQDEO\�LQIHU�WKDW�KHU�LQFOXVLRQ
RQ�'HIHQGDQW¶V�OHWWHUV�RI�WHUPLQDWLRQ�FUHDWHG�DQ\�VXSHUYLVRU\�OLDELOLW\�RU�LPSOLFDWHG
+RXVHO�DV�D�GHFLVLRQ�PDNHU�LQ�3ODLQWLII¶V�WHUPLQDWLRQ���&RQVWUXHG�LQ�WKH�OLJKW�PRVW
IDYRUDEOH�WR�3ODLQWLII��WKH�&RXUW�ILQGV�WKDW�WKH�DOOHJDWLRQV�LQ�WKH�6$&�RQO\�UHDVRQDEO\
DOORZ�DQ�LQIHUHQFH�WKDW�+RXVHO�ZDV�D�PHVVHQJHU�RI�RWKHU�'HIHQGDQW¶V�SXUSRUWHGO\
UHWDOLDWRU\�DFWV��QRW�WKDW�VKH�HQJDJHG�LQ�RU�ZDV�FDXVDOO\�FRQQHFWHG�WR�WKH�UHWDOLDWLRQ
KHUVHOI�

3ODLQWLII�DOOHJHV�VXEVWDQWLDO�IDFWV�DV�WR�+RXVHO¶V�SDUWLFLSDWLRQ�LQ�3ODLQWLII¶V
DOOHJHG�YLRODWLRQ�RI�KLV�GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ���$V�WKH�DGPLQLVWUDWRU�LQ
FKDUJH�RI�(+6¶V�ILQDQFLDO�UHSRUWLQJ�DQG�3ODLQWLII¶V�PRQWKO\�WLPH�VKHHWV�DQG�PRQWKO\
VWDWXV�UHSRUWV��+RXVHO�SDUWLFLSDWHG�LQ�WKH�PDQDJHPHQW�RI�3ODLQWLII¶V�IXQGV����6$&����
����������0RUHRYHU��WKH�6$&�LQFOXGHV�DOOHJDWLRQV�WKDW�+RXVHO�DXWKRUL]HG�LQFRUUHFW
FKDUJHV�WR�3ODLQWLII¶V�IXQGV�DQG�FRPPXQLFDWHG�ZLWK�RWKHU�HPSOR\HHV�UHJDUGLQJ�WKH
GHSOHWLRQ�RI�WKHVH�IXQGV����6$&��������([K��������)LQDOO\��3ODLQWLII�LQIRUPHG�+RXVHO�RI
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KLV�LGHQWLILHG�LUUHJXODULWLHV�DQG�UHTXHVWHG�DQ�DFFRXQWLQJ���7KHVH�DOOHJDWLRQV�DUH
VXIILFLHQW�WR�VWDWH�D�FODLP�IRU�D�GXH�SURFHVV�YLRODWLRQ�

7KH�&RXUW�ILQGV�WKDW�WKH�DOOHJDWLRQV�RI�UHWDOLDWLRQ�DJDLQVW�+RXVHO�PXVW�EH
',60,66('�:,7+�/($9(�72�$0(1'��EXW�WKDW�WKH�VHFRQG�FODLP�IRU�GXH�SURFHVV�RI
ODZ�LV�VXIILFLHQWO\�DOOHJHG�

B. Constitutional Right to an Accounting

'HIHQGDQWV�DUJXH�WKDW�3ODLQWLII�KDV�QRW�HVWDEOLVKHG�WKDW�KH�KDV�D�FRQVWLWXWLRQDO
ULJKW�WR�DQ�DFFRXQWLQJ�RI�KLV�IXQGV����07'�DW������3ODLQWLII¶V�VHFRQG�FODLP�IRU�UHOLHI
VWDWHV�WKDW�KH�KDV�D�SURSHUW\�LQWHUHVW�LQ�WKH�DZDUGV��JUDQWV�DQG�IXQGLQJ�WKDW�KH
EURXJKW�WR�8&/$�DQG�IRU�ZKLFK�'HIHQGDQWV�KHOG�LQ�WUXVW�IRU�KLP���3ODLQWLII�DOOHJHV�KH
LV�HQWLWOHG�WR�SURFHGXUDO�GXH�SURFHVV�UHJDUGLQJ�KLV�IXQGV�SXUVXDQW�WR�8&/$�3ROLF\
����ZKLFK�KH�FRQWHQGV�HQVXUHG�KH�ZRXOG�EH�JLYHQ�WLPHO\�QRWLFH�DQG�DQ�DFFRXQWLQJ��
7KH�IDLOXUH�WR�FRPSO\�ZLWK�WKHVH�SROLFLHV��3ODLQWLII�DOOHJHV��YLRODWHG�KLV�GXH�SURFHVV
ULJKW�WR�DQ�DFFRXQWLQJ�

7R�VWDWH�D�FODLP�XQGHU�WKH�'XH�3URFHVV�&ODXVH��D�SODLQWLII�PXVW�ILUVW�HVWDEOLVK
WKDW�KH�SRVVHVVHG�D�³SURSHUW\�LQWHUHVW´�WKDW�LV�GHVHUYLQJ�RI�FRQVWLWXWLRQDO�SURWHFWLRQ�
6HH�*LOEHUW�Y��+RPDU������8�6���������������³3URSHUW\�LQWHUHVWV�������DUH�FUHDWHG�DQG
WKHLU�GLPHQVLRQV�DUH�GHILQHG�E\�H[LVWLQJ�UXOHV�RU�XQGHUVWDQGLQJV�WKDW�VWHP�IURP�DQ
LQGHSHQGHQW�VRXUFH�VXFK�DV�VWDWH�ODZ�UXOHV�RU�XQGHUVWDQGLQJV�WKDW�VHFXUH�FHUWDLQ
EHQHILWV�DQG�WKDW�VXSSRUW�FODLPV�RI�HQWLWOHPHQW�WR�WKRVH�EHQHILWV�´��%RDUG�RI�5HJHQWV
Y��5RWK������8�6����������������

,Q�KLV�RSSRVLWLRQ��3ODLQWLII�VWDWHV�WKDW�EHFDXVH�KH�DOOHJHV�LQ�WKH�6$&�WKDW�KH
KDV�D�SURSHUW\�LQWHUHVW�LQ�WKH�³DZDUGV��JUDQWV��DQG�SULYDWH�IXQGLQJ�WKDW�KH�EURXJKW�WR
8&/$�´�WKH�&RXUW�PXVW�DFFHSW�WKHVH�IDFWV�DV�WUXH����2SS¶Q�DW������'HIHQGDQWV�DVN�WKH
&RXUW�WR�WDNH�MXGLFLDO�QRWLFH�RI�8&�SROLF\�ZKLFK�WKH\�DUJXH�HVWDEOLVKHV�WKDW�IXQGLQJ
DZDUGV�DUH�PDGH�WR�WKH�8QLYHUVLW\��QRW�3ODLQWLII��DQG�WKHUHIRUH�3ODLQWLII�GRHV�QRW�KDYH
D�SURSHUW\�LQWHUHVW�LQ�WKHP�����07'�DW���������$OWKRXJK�WKHVH�GRFXPHQWV�KDYH�VRPH

��7KH�&RXUW�PD\�WDNH�MXGLFLDO�QRWLFH�RI�RIILFLDO�8QLYHUVLW\�SROLFLHV�RQ�WKH�EDVLV
�FRQWLQXHG����
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WHQGHQF\�WR�VKRZ�WKDW�3ODLQWLII�PD\�QRW�KDYH�D�SURSHUW\�LQWHUHVW�LQ�KLV�³DZDUGV�
JUDQWV��DQG�SULYDWH�IXQGLQJ�´�DW�WKLV�VWDJH��WKH�&RXUW�FDQQRW�ILQG�DV�D�PDWWHU�RI�ODZ
WKDW�QR�SURSHUW\�LQWHUHVW�H[LVWV���)LUVW��LW�LV�QRW�FOHDU�WKDW�WKH�IXQGV�3ODLQWLII�LGHQWLILHV
LQ�KLV�6$&�DUH�VXEMHFW�WR�WKH�SROLF\�SURYLGHG�E\�'HIHQGDQWV��DV�WKHUH�DSSHDU�WR�EH
PXOWLSOH�PHWKRGV�DQG�W\SHV�RI�IXQGLQJ����6HH�'HFO��RI�.HUL�/\QQ�%XVK��'RF��1R�����
���([K��$����8&�3ROLF\�SURYLGHG�VWDWHV�RQO\�WKDW�³>D@ZDUGV�PXVW�EH�PDGH�WR�7KH
5HJHQWV�RI�WKH�8QLYHUVLW\�RI�&DOLIRUQLD�´���,G��DW������+RZHYHU��RQ�WKH�IROORZLQJ�SDJH�
WKH�SROLF\�VWDWHV�WKDW�H[FHSWLRQV�WR�WKLV�UHTXLUHPHQW�PD\�EH�PDGH�RQ�D�FDVH�E\�FDVH
EDVLV����,G��DW������'HIHQGDQWV�GR�QRW�VKRZ�WKDW�3ODLQWLII¶V�IXQGV�ZHUH�QRW�H[FHSWHG�RU
WKDW�WKH\�ZHUH�³DZDUGV´�VXEMHFW�WR�WKH�SROLF\�SURYLGHG��0RUHRYHU��MXVW�EHFDXVH
³IXQGLQJ�DZDUGV�DUH�PDGH�WR�WKH�8QLYHUVLW\´�GRHV�QRW�QHFHVVDULO\�PHDQ�WKDW�3ODLQWLII�
DV�3ULQFLSDO�,QYHVWLJDWRU��GRHV�QRW�KDYH�D�SURSHUW\�LQWHUHVW�LQ�WKH�DZDUG���%DVHG�RQ
WKH�OLPLWHG�MXGLFLDOO\�QRWLFHDEOH�HYLGHQFH�EHIRUH�LW�RQ�D�PRWLRQ�WR�GLVPLVV��WKH�&RXUW
GRHV�QRW�ILQG�WKDW�3ODLQWLII�FDQQRW�GHPRQVWUDWH�KH�KDV�D�SURSHUW\�LQ�WKH�DZDUGV�DQG
IXQGV�KHOG�E\�WKH�8QLYHUVLW\��

7KH�&RXUW�ILQGV�WKDW�3ODLQWLII�KDV�VXIILFLHQWO\�DOOHJHG�IDFWV�WR�VWDWH�D�FODLP�IRU�D
YLRODWLRQ�RI�KLV�GXH�SURFHVV�ULJKW�WR�DQ�DFFRXQWLQJ�RI�WKH�DZDUGV�DQG�IXQGV�KHOG�E\
8&/$���,Q�DFFRUGDQFH�ZLWK�WKH�&RXUW¶V�1RYHPEHU����������2UGHU��3ODLQWLII�³FOHDUO\

�����FRQWLQXHG�
WKDW�LW�LV�D�UHFRUG�RI�DQ�DGPLQLVWUDWLYH�ERG\���6HH�0DFN�Y��6RXWK�%D\�%HHU
'LVWULEXWRUV��,QF�������)��G��������������WK�&LU��������KROGLQJ�WKDW�FRXUWV�PD\�DOVR
WDNH�MXGLFLDO�QRWLFH�RI�WKH�³UHFRUGV�DQG�UHSRUWV�RI�DGPLQLVWUDWLYH�ERGLHV´���5HJHQWV�RI
WKH�8QLY��RI�&DO��Y��'RH������8�6��������������KROGLQJ�WKDW�7KH�5HJHQWV�LV�DQ�³DUP�RI
WKH�VWDWH´���,VKLPDWVX�Y��5HJHQWV�RI�WKH�8QLY��RI�&DO�������&DO�$SS��G���������
��������KROGLQJ�WKDW�³>7@KH�8QLYHUVLW\�LV�D�VWDWHZLGH�DGPLQLVWUDWLYH�DJHQF\´��

��7R�WKH�H[WHQW�'HIHQGDQWV�DUJXH�WKDW�3ODLQWLII�GRHV�QRW�KDYH�D�SURSHUW\�ULJKW�WR
DQ�DFFRXQWLQJ��5HSO\�DW�����WKLV�DUJXPHQW�LV�FRQWUDGLFWHG�E\�WKH�DOOHJDWLRQV�LQ
3ODLQWLII¶V�6$&���3ODLQWLII�GRHV�QRW�DOOHJH�KH�KDV�D�SURSHUW\�LQWHUHVW�LQ�DQ�DFFRXQWLQJ�
LQVWHDG��KH�FRQWHQGV�KH�KDV�D�SURSHUW\�LQWHUHVW�LQ�WKH�IXQGV�DQG�LV�HQWLWOHG�WR�DQ
DFFRXQWLQJ�DV�D�SURFHGXUH�QHFHVVDU\�WR�HQVXUH�GXH�SURFHVV�RI�ODZ���6$&���������
������7KH�&RXUW�QHHG�QRW�DGGUHVV�'HIHQGDQWV¶�DUJXPHQW�ZKLFK�PLVXQGHUVWDQGV�WKH
DOOHJDWLRQV�LQ�WKH�6$&�

0,187(6�)250��� ,QLWLDOV�RI�'HSXW\�&OHUN����0*������: 40 �
&,9,/����*(1 3DJH���

Case 2:12-cv-05168-JGB-SS   Document 37   Filed 03/18/13   Page 19 of 21   Page ID #:713



CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

VWDWH>V@�ZKDW�GXH�SURFHVV�ULJKWV�KH�EHOLHYHV�DUH�EHLQJ�LQIULQJHG�DQG�KRZ�WKH\�DUH
DOOHJHGO\�EHLQJ�YLRODWHG�´���2UGHU�DW�������:KHWKHU�3ODLQWLII�KDV�D�SURWHFWHG�SURSHUW\
LQWHUHVW�LQ�WKRVH�IXQGV�DQG�LV�HQWLWOHG�WR�DQ�DFFRXQWLQJ�XQGHU�GXH�SURFHVV�RI�ODZ�DUH
TXHVWLRQV�WKH�&RXUW�FDQQRW�GHFLGH�SXUVXDQW�WR�'HIHQGDQWV¶�LQVWDQW�PRWLRQ��
0RUHRYHU��DV�GLVFXVVHG�DERYH��3ODLQWLII�RQO\�DOOHJHV�VXIILFLHQW�IDFWV�WR�VXSSRUW�WKLV
FODLP�DJDLQVW�'HIHQGDQW�+RXVHO�DQG�WKRVH�'HIHQGDQWV�ZKR�GLG�QRW�FKDOOHQJH�WKH
SDUWLFXODULW\�RI�WKH�6$&��QDPHO\�'HIHQGDQWV�-DFNVRQ�DQG�*RGZLQ���$V�WR�WKH
UHPDLQLQJ�'HIHQGDQWV��3ODLQWLII�IDLOV�WR�VWDWH�D�YLRODWLRQ�RI�KLV�GXH�SURFHVV�ULJKW�WR�DQ
DFFRXQWLQJ�IRU�WKH�UHDVRQV�GLVFXVVHG�DERYH�

C. Breach of Fiduciary Duty

'HIHQGDQWV�DUJXH�WKDW�QRQH�RI�WKHP�ZHUH�LQ�D�ILGXFLDU\�UHODWLRQVKLS�ZLWK
3ODLQWLII����5HSO\�DW������,Q�RUGHU�WR�SOHDG�D�FODLP�IRU�EUHDFK�RI�ILGXFLDU\�GXW\��WKH
SODLQWLII�PXVW�DOOHJH�����WKH�H[LVWHQFH�RI�D�ILGXFLDU\�UHODWLRQVKLS�JLYLQJ�ULVH�WR�D
ILGXFLDU\�GXW\������EUHDFK�RI�WKDW�GXW\��DQG�����GDPDJH�SUR[LPDWHO\�FDXVHG�E\�WKH
EUHDFK���3LHUFH�Y��/\PDQ����&DO��$SS��WK���������������������:KHWKHU�D�ILGXFLDU\
UHODWLRQVKLS�H[LVWV�LQ�DQ\�JLYHQ�VLWXDWLRQ�LV�D�TXHVWLRQ�RI�IDFW���0LFKHOVRQ�Y��+DPDGD�
���&DO��$SS���WK�����������±��������������³$�ILGXFLDU\�RU�FRQILGHQWLDO�UHODWLRQVKLS
FDQ�DULVH�ZKHQ�FRQILGHQFH�LV�UHSRVHG�E\�SHUVRQV�LQ�WKH�LQWHJULW\�RI�RWKHUV��DQG�LI�WKH
ODWWHU�YROXQWDULO\�DFFHSW�RU�DVVXPH�WR�DFFHSW�WKH�FRQILGHQFH��WKH\�FDQQRW�DFW�VR�DV�WR
WDNH�DGYDQWDJH�RI�WKH�RWKHUV
�LQWHUHVWV�ZLWKRXW�WKHLU�NQRZOHGJH�RU�FRQVHQW�´
7UL±*URZWK�&HQWUH�&LW\��/WG��Y��6LOOGRUI��%XUGPDQ��'XLJQDQ�	�(LVHQEHUJ������&DO�
$SS���G�������������������

)LUVW��WKH�&RXUW�ILQGV�WKDW�3ODLQWLII�KDV�RQO\�DOOHJHG�KLV�WKLUG�FODLP�IRU�EUHDFK�RI
D�ILGXFLDU\�GXW\�DJDLQVW�'HIHQGDQWV�5RVHQVWRFN��-DFNVRQ�DQG�+RXVHO���7KHVH�DUH
WKH�RQO\�WKUHH�'HIHQGDQWV�WKDW�3ODLQWLII�QDPHV�LQ�KLV�WKLUG�FODLP�IRU�UHOLHI��DQG�DQ\
DUJXPHQW�E\�3ODLQWLII�WKDW�RWKHU�'HIHQGDQWV�KDG�D�ILGXFLDU\�GXW\�LV�GLUHFWO\
FRQWUDGLFWHG�E\�WKH�WHUPV�RI�WKH�6$&���7KHUHIRUH��WKH�&RXUW�GRHV�QRW�DGGUHVV�WKH
H[LVWHQFH�RI�D�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ�3ODLQWLII�DQG�DQ\�RWKHU�'HIHQGDQW���

3ODLQWLII�DOOHJHV�WKDW�D�ILGXFLDU\�UHODWLRQVKLS�H[LVWV�EHFDXVH�3ODLQWLII¶V�IXQGV
ZHUH�KHOG�LQ�WUXVW�E\�8&/$�DQG�JRYHUQHG�E\�3ROLF\������ZKLFK�HVWDEOLVKHV�WKDW
PDQDJHPHQW�RI�WKH�IXQGV�LV�D�VKDUHG�UHVSRQVLELOLW\�EHWZHHQ�3ODLQWLII�DQG

0,187(6�)250��� ,QLWLDOV�RI�'HSXW\�&OHUN����0*������: 40 �
&,9,/����*(1 3DJH���
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CV 12-05168 JGB (SSx)
JAMES E. ENSTROM -v- REGENTS OF THE UNIVERSITY OF CALIFORNIA, et al.
ORDER of March 18, 2013

'HIHQGDQWV����2SS¶Q�DW�������9LHZLQJ�WKH�IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�3ODLQWLII�
WKH�&RXUW�ILQGV�WKDW�KH�KDV�VXIILFLHQWO\�DOOHJHG�D�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ
3ODLQWLII�DQG�'HIHQGDQWV�-DFNVRQ��+RXVHO��DQG�5RVHQVWRFN���3ODLQWLII�DOOHJHV�WKDW
WKHVH�'HIHQGDQWV�VKDUHG�SULPDU\�UHVSRQVLELOLW\�IRU�WKH�PDQDJHPHQW�RI�FRQWUDFWV�
JUDQWV��DQG�DJUHHPHQWV�IRU�VSRQVRUHG�SURMHFWV�LQ�FRQIRUPDQFH�ZLWK�3ROLF\������
�6$&��������������,W�FDQ�UHDVRQDEO\�EH�LQIHUUHG�IURP�3ODLQWLII¶V�DOOHJDWLRQV�WKDW�KH
SODFHG�FRQILGHQFH�LQ�WKH�LQWHJULW\�RI�WKHVH�WKUHH�'HIHQGDQWV�WR�RYHUVHH�KLV�IXQGV�LQ
DFFRUGDQFH�ZLWK�3ROLF\������DQG�WKDW�WKH�'HIHQGDQWV�YROXQWDULO\�DVVXPHG�WKLV
UHVSRQVLELOLW\�E\�DXWKRUL]LQJ�FKDUJHV�WR�DQG�RYHUVHHLQJ�WKH�PDQDJHPHQW�RI
3ODLQWLII¶V�IXQGV����6HH�6$&���������

7KXV��3ODLQWLII¶V�FODLP�IRU�EUHDFK�RI�ILGXFLDU\�GXW\�LV�VXIILFLHQW�DV�WR�'HIHQGDQWV
-DFNVRQ��+RXVHO��DQG�5RVHQVWRFN���,Q�DFFRUGDQFH�ZLWK�WKH�&RXUW¶V�1RYHPEHU����
�����2UGHU��3ODLQWLII�KDV�³>SOHG@�IDFWV�W\LQJ�VSHFLILF�QDPHG�GHIHQGDQWV�WR�3ODLQWLII¶V
FODLP�IRU�EUHDFK�RI�ILGXFLDU\�GXW\�´���2UGHU�DW�������

IV. CONCLUSION

)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�&RXUW�*5$176�,1�3$57�DQG�'(1,(6�,1�3$57
'HIHQGDQWV¶�0RWLRQ�WR�'LVPLVV�WKH�6HFRQG�$PHQGHG�&RPSODLQW���3ODLQWLII�KDV�IDLOHG
WR�SOHDG�VXIILFLHQW�IDFWV�W\LQJ�DOO�'HIHQGDQWV�WR�KLV�ILUVW�DQG�VHFRQG�FODLPV�IRU�)LUVW
$PHQGPHQW�UHWDOLDWLRQ�DQG�)RXUWHHQWK�$PHQGPHQW�GXH�SURFHVV�ULJKW�WR�DQ
DFFRXQWLQJ���3ODLQWLII�KDV�VXIILFLHQWO\�DOOHJHG�D�SURSHUW\�LQWHUHVW�LQ�WKH�IXQGV�DQG
DZDUGV�ZKLFK�VXSSRUWHG�KLV�UHVHDUFK�DQG�VDODU\�DQG�ZKLFK�8&/$�KHOG�LQ�WUXVW�IRU
KLP���3ODLQWLII�KDV�VXIILFLHQWO\�DOOHJHG�D�EUHDFK�RI�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ
3ODLQWLII�DQG�'HIHQGDQW�5RVHQVWRFN��+RXVHO��DQG�-DFNVRQ�RQO\���3ODLQWLII¶V�6$&�LV
',60,66('�:,7+�/($9(�72�$0(1'���3ODLQWLII�VKDOO�ILOH�D�7KLUG�$PHQGHG
&RPSOLDQW�LQ�VWULFW�DFFRUGDQFH�ZLWK�WKLV�2UGHU�ZLWKLQ����GD\V�RI�WKH�GDWH�RI�LVVXDQFH��
�

IT IS SO ORDERED.

0,187(6�)250��� ,QLWLDOV�RI�'HSXW\�&OHUN����0*������: 40 �
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