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QUESTIONS PRESENTED

InScheidler v. National Organization for Women, Inc., 537
U.S. 393 (2003), this Court held that “dl of the predicate acts
supporting the jury’ sfinding of aRI CO violationmust be reversed,”
that therefore “the judgment that petitioners violated RICO must
aso be reversed,” and tha “[w]ithout an underlying RICO
violation, the injunction issued by the district court must necessarily
bevacated.” 1d. at 411. Onremand, however, the Seventh Circuit
hdd that dl of the predicate acts were not reversed, and that an
injunctionunder RICO might yet be sustained againgt petitionerson
the bass of the supposedly unreversed predicate acts. The
guestions presented are;

1
2.

Did the Seventh Circuit defy this Court’s mandate?

Did the Seventh Circuit err by ruling, in conflict with the
Sixth and Ninth Circuits, and in conflict with the officid
position of the Department of Justice, that the federal
Hobbs Act, 18 U.S.C. § 1951, may plausibly be
construed to prohibit, without any connection to robbery
or extortion, any act or threat of “physica violenceto any
personor property” that “in any way or degree. . . affects
commerce’?

Did the Seventh Circuit err by ruling, in conflict with the
Ninth Circuit, and in conflict withthe officid position of the
Department of Justice, that privateavil litigantsmay obtain
injunctive relief under the federal Racketeer Influenced
and Corrupt Organizations (RICO) satute?
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PARTIES

In addition to petitioner (in No. 04-1352) Operation Rescue
(OR),! the fdlowing parties were defendants-appellants in the
Seventh Circuit and are petitioners (in No. 04-1244) here:

Joseph M. Scheidler
Pro-Life Action League, Inc.
Andrew D. Scholberg
Timathy Murphy

The Nationad Organization for Women, Inc. (NOW),
respondent in Nos. 04-1244 & 04-1352 and plaintiff-appellee
below, sued on behdf of itsdlf and its membersand was certified as
representative of the plaintiff “class of women who are not NOW
members and whose rights to the services of women's hedth
centersinthe United States at which abortions are performed have
been or will be interfered with by defendants unlawful activities”
OR Pet. App. 91an.12. In addition, there are two other named
respondents (in Nos. 04-1244 & 04-1352), the Delaware
Women's Hedth Organization, Inc. (DWHO) and the Summit
Women's Hedlth Organization, Inc. (Summit). Both DWHO and
Summit sued on behdf of themsdves and were certified as
representatives of the plaintiff “class of dl women's hedlth centers
inthe United States at which abortions are performed.” Id. These
respondents, like NOW, were plantiffs-gppelees in the Seventh
Circuit.

10peration Rescue is not a corporation. See S. Ct. Rule 29.6.
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DECISIONS BELOW

Except where noted, dl pertinent decisonsin this case to date
areentitled National Organization for Women, Inc.v. Scheidler.
Thedigtrict court’ sorigina dismissal of the case appearsat 765F.
Supp. 973 (N.D. Ill. 1991), and the Seventh Circuit’ s afirmance
at 968 F.2d 612 (7™ Cir. 1992). This Court’s partia grant of
certiorari appearsat 508 U.S. 971 (1993), and subsequent reversal
a 510 U.S. 249 (1994). On remand, the district court’s partia
dismissd of the case appears at 897 F. Supp. 1047 (N.D. IIl.
1995), and the didrict court’s certification of plantiff classes
appearsat 172 F.R.D. 351 (N.D. Ill. 1997). TheSeventh Circuit's
decison affirming judgment for respondents appears at 267 F.3d
687 (71" Cir. 2001). ThisCourt’spartia grant of certiorari appears
sub nom. Scheidler v. National Organization for Women, Inc.,
535 U.S. 1016 (2002), and this Court’s subsequent reversal
appearssub nom. Scheidler v. NOW, 537 U.S. 393 (2003). The
Seventh Circuit’s initid order on remand is unpublished but is
avalable at 91 Fed. Appx. 510, 2004 U.S. App. LEX1S4020 (7"
Cir. Feb. 26, 2004). The Seventh Circuit’ sopinion uponthedenid
of rehearing appears at 396 F.3d 807 (7*" Cir. 2005).

JURISDICTION

The U.S. Court of Apped s for the Seventh Circuit rendered its
panel decison on remand on Feb. 26, 2004, and denied timely
petitions for rehearing and rehearing en banc on Jan. 28, 2005.
This Court has jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS

The Appendix to the Petition for Certiorari contains the text of
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the Hobbs Act, 18 U.S.C. § 1951 (OR Pet. App.? 139a), ad
excerpts of the federal Racketeer Influenced and Corrupt
Organizations (RICO) statute, 18 U.S.C. § 1964 (OR Pet. App.
140a-414a).

STATEMENT OF THE CASE

Thisis a civil RICO casg, filed in 1986, in which the district
court’s jurisdiction was invoked, inter alia, under 28 U.S.C. §
1331 and 18 U.S.C. § 1964.

Respondents-- plantiffs bel ow -- are the Nationa Organization
for Women, Inc. (NOW), the Deaware Women's Hedlth
Organization(DWHO), the Summit Women’ sHealth Organization
(Summit), and the classes they were certified to represent. (The
plantiffs changed over the courseof thelitigetion. For convenience,
thisbrief referscollectivdy to“NOW.”) The defendants, induding
petitioner Operation Rescue (OR), are pro-life activig individuds
and organizations.

This nearly twenty-year-old case has alengthy history, most of
which isimmaterid to the questions presented here. See OR Pet.
App. 33a-35a (this Court’ s recounting of history of litigation as of
2003). For present purposes, it suffices to note the following.

After consderable pretrid proceedings, induding a trip to this
Court, seeNOWV. Scheidler, 510 U.S. 249 (1994) (Scheidler 1),
NOW went to trid solely on its federa RICO clam under 18
U.S.C. 88 1962(c) and (d).

NOW'’ stheory of the case was that any physicd obstruction of
abortion-- e.g., by asit-in-- wasextortionand thus a predicate act

2Unless otherwise noted, “OR Pet.” refers throughout this brief to the
petition for certiorari of Operation Rescue (OR) in No. 04-1352.
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of racketeeringunder RICO. See, e.g., Tr.24327; id. at5003-09.*
The digtrict court had previoudy adopted this view of extortion.
E.g., NOWv. Scheidler, 897 F. Supp. 1047, 1072-74 (N.D. Il
1995).

Indogng arguments, NOW argued for ajury finding of “no less
than30 blockades [i.e., St-ing],” Tr. 5005, arguing that eachSt-in
wasanact of predicate extortion, id. Thejury apparently found 25
gt-instotal.® OR Pet. App. 143a-44a. NOW aso argued for at
least five threatsof physica violence, Tr. 5013- 16, and sevenacts
of physica violence, Tr. 5022-23, but the jury found only four acts
or threatstotal. OR Pet. App. 143a.

The jury rendered a verdict in favor of NOW and awarded
damages. OR Pet. App. 142a. The district court trebled those
damages pursuant to RICO. Seeid. at 98a. Moreover, thedistrict

3Tr.” refersto the transcript of the jury trial.

“E.g., Tr. 5003 (closing argument of plaintiffs) (“if the defendants
prevented women from getting any of those services [provided by abortion
businesses], then those interferences are RICO violations’); id. a 5005
(“Each and every one of those blockades that shut the clinics down for any
period of time was an illegal act of extortion under RICO”).

5The jury was instructed to treat each intentional sit-in at an abortion
business as both actual and attempted extortion. See Tr. 4945-48.
Accordingly, the jury found the same number of “acts or threats” as it did
“attempts” in each category (25 each for “extortion,” 23 each for Travel Act
violations). OR Pet. App. 143a-44a. Furthermore, the instructions for state
and federal extortion were virtually identical, Tr. 4944-47, with the difference
that the federal version had an interstate commerce element. Tr. 4945.
Accordingly, the jury found a virtually identical number of violations in the
state and federal categories, with only dightly fewer in the federal categories
(presumably for lack of the interstate element). OR Pet. App. 143a-44a.
Thus, a single sit-in would count simultaneously in Verdict Form boxes 4(a),
(b), (d), (f), and (g), except that 4(a), (f), and (g) dso had interstate travel or
commerce elements. 1d.
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court, which had previoudy rejected petitioner’s contention that
RICO does not authorize private partiesto sue for injunctive relief,
NOW\v. Scheidler, 897 F. Supp. 1047, 1081-83 (N.D. Ill. 1995),
then issued a nationwide injunction, OR Pet. App. 82a-96a, and
entered judgment for NOW, id. at 97a-102a.

The Seventh Circuit affirmed in dl repects. 1d. at 103a

The defendants filed two separate petitions for certiorari. This
Court granted review limited to two questions: (1) whether RICO,
18 U.S.C. § 1964(c), authorizes private injunctive relief; and, (2)
whether the Hobbs Act crimindizes st-ins and obstructive
demonstrations by political protesters. OR Pet. App. 323, 138a.

After ful briefing and ora argument, this Court reversed.
Scheidler v. NOW, 537 U.S. 393 (2003) (Scheidler I1) (OR Pet.
App. 32a-55a). The Court held that there was no Hobbs Act
violation here because the conduct at issue did not quaify as
“extortion.” OR Pet. App. 35a-46a. For the same reason, the
Court hdd that the other RICO predicates, namely extortionunder
state law and under the federal Travel Act, were likewise meritless.
Id. a 46a-48a. Accordingly, having diminated dl of the RICO
predicates, and thus the RICO judgment, this Court hdd that the
RICO injunction “must necessarily be vacated,” id. at 48a. The
Court said it “therefore need not address’ the now-moot question
whether RICO authorizes private injunctive rdief. 1d.

NOW did not seek rehearing in this Court.

On remand, the Seventh Circuit did not amply remand with
indructions to enter judgment for defendants. Instead, the court
below opined that this Court had overlooked four predicate acts,
and that those predicate acts might yet support the nationwide
injunction the district court had issued. 1d. at 30a-31a. The court
below did not explain how it could reconcile that ruling with this
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Court’s halding that “dl of the predicate acts . . . must be
reversed,” that “the judgment that petitioners violated RICO must
aso be reversed,” and that “the injunction must necessarily be
vacated.”

The Seventh Circuit relied for its holding uponthe jury’ sfinding
(id. at 143a) of four unspecified “[&|cts or threats of physical
violence to any person or property.” (It is undisputed that this
finding refers to the Hobbs Act’s making it a crime to commit or
threaten“physcd violencetoany personor property infurtherance
of aplan or purpose to do anything in violation of this section,” id.
at 139a.%) Accordingto the Seventh Circuiit, the question remained
whether the Hobbs Act, 18 U.S.C. § 1951, outlaws “‘physical
violence apart from extortion and robbery,” OR Pet. App. 29a.
The court opined that stand-aone violence possbly * congtitutesan
independent ground for violating the Hobbs Act,” id. at 31a, and
that the ditrict court should therefore determine if “the four actsor
threats of physica violence found by the jury” might “support the
nationwide injunction,” id.

Defendants petitioned for rehearing and rehearing enbanc. The
Seventh Circuit denied both, the latter over three dissenting votes.
Id. at 1an.*. Inan opinion accompanying the denid of rehearing,
the pand adhered to its view that there were“four more predicate
acts’ that this Court “made no ruling on,” id. at 6a, and that an
injunctionunder RICO remains possible * based on the record that

SNOW has pointed out, Opp. a 4, that the Jury Verdict Form (JVF) did not
explicitly link the violent acts or threats to extortion. But neither did the JVF
link the “violence” predicates to the Hobbs Act (as opposed to state law).
See OR Pet. App. 143a (VF #4(e)). Yet NOW concedes the latter link. E.g.,
Opp. & 4. Obviously, the IVF label was meant to be shorthand. See OR Pet.
a 5. No significance can be read into the JVF label’s omission of the full text
of the Hobbs Act.
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has dready been built,” id. at. 8a.

The Seventh Circuit spent considerable effort (id. at 8a-16a)
defending the “possibil[ity]” (id. at 8a) of reading the Hobbs Act to
prohibit any act or threat of “physica violence to any person or
property” which “in any way or degree . . . affects commerce,”
without any connection to robbery or extortion. The court below
nevertheless ingsted it had not actualy decided the question
whether stand-alone violence violates the Hobbs Act, id. at 7a,
declaring instead that “at the tall end of litigation that has been
running for amost twenty years, we prefer a wait-and-see
approach,” id. at 16a.

The Seventh Circuit did back away somewhat fromits earlier
ruing, however. It now declined to endorse a nationwide
Injunction, suggesting suchwould be an* abuse of discretion,” id. at
16a, and that only some narrower injunction would be permissible,
id. at 17a. Importantly, the court below also declared that it was
“too late” for NOW to seek any damages, and that the record
could not be reopened for further development. 1d. at 7a-8a, 16a
17a

Judge Manion, joined by Judge Kanne, wrote a dissenting
opinion. Id. a 17a-25a. In that dissent, Judge Manionconcluded
that the pand’s* order directly conflicts with the Supreme Court’s
opinion[,] . . . rests on an impermissible reading of the Hobbs Act,
and unnecessarily revives acasethat isaready more than eighteen
yearsold.” 1d. at 20a.

SUMMARY OF ARGUMENT

The Seventh Circuit made three errorsin the latest round of this
nearly twenty-year-old RICO case. Each of the lower court’'s
three errors independently judifies reversal and remand with
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ingructions to enter judgment for petitionerson dl clams.

First, the Seventh Circuit defied this Court’s mandate. This
Court had expresdy held that all of the RICO predicate acts must
be reversed, that the judgment for petitionersmustbe reversed, and
that the permanent injunctionmust be vacated. The Seventh Circuit
erroneoudy held that this Court had overl ooked four predicate acts
which might yet support a RICO judgment and an injunction for
respondents.  The Seventh Circuit identified no other basis for
prolonging this case, and infact expresdy forbade any reopening of
the record. Hence, the lower court’s noncompliance with the
mandate warrantsreversal -- again -- with ingructions to direct the
entry of judgment for petitioners.

Second, the Seventh Circuit held that it was “not beyond the
realm of posshility” (OR Pet. App. 15a) that acts or threats of
violence to persons or property could qudify as Hobbs Act
violations (and thus as RICO predicates) even where (as here)
those acts were wholly unconnected to any robbery or extortion.
The unprecedented notionthat the Hobbs Act prohibitsdl violence
that “affects commerce” cannot be squared with the text of the
Hobbs Act, withthe rule requiring clear statements from Congress
to support such vast incursons of federd law into sate crimind
provinces, or with the rule of lenity. Given the Seventh Circuit's
identification of no other basis for protracting this litigation, and
given the Seventh Circuit’s express foreclosure of any retrial or
further development of the record, rejectionof thiswholly meritless
“violence done’ theory dso requires reversa and remand with
directions to enter judgment for petitioners.

Third, the sole remedy open to respondents under the decison
below -- injunctive relief -- is legdly precluded. As the United
Statesargued initsamicus brief in this Court inScheidler 11, RICO
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does not authorize private injunctive relief. See Br. for the United
States as Amicus Curiae, 8 |, Scheidler 11 (avaladle at
www.usdoj.gov/osg/brief52002/3mer/1ami/2001-1118.mer.
ami.pdf). The text and history of RICO’s civil remedies provision
cearly demondtrate that private parties are not entitled to sue for
injunctive relief under RICO. The remedies section -- 18 U.S.C.
8 1964 -- confers unqualified authority on the federd government
to “inditute proceedings’ under RICO, but gives private litigants
only a right to sue for treble damages. RICO’s treble damages
provisonisborrowed fromindiginguishable language inthe federa
Sherman and Clayton antitrust statutes, language which this Court
had aready held does not authorize privateinjunctive rdief. While
Congress adopted a separate provison in the Clayton Act
conferring injunctive remedies on private litigants Congress
adopted no such provision for RICO. On the contrary, the
statutory history of RICO shows the repeated failure of efforts to
add precisgly such a private injunctive remedy. Hence, the
injunction in this case -- which rests exclusively on RICO -- must
be reversed. Since no other relief sought by respondents remains
an avalable option (the Seventh Circuit expresdy foreclosed any
further pursuit of damages, infra 8 1V), thelegd unavailahility of a
private RICO injunction aso requires judgment for petitioners.

This gargantuan, meritless case has wasted nearly two decades
of the federd judiciary’s time and resources, not to mention those
of the parties and their counsdl. 1t iswell past timefor an end.

ARGUMENT

There are three mgjor flawsinthe decisionbe ow, each of which
independently providesasufficient ground for reversal and remand
with ingructions to direct the didtrict court to enter find judgment



for petitioners.

[. THIS COURT'S DECISION IN SCHEIDLER Il
DEFINITIVELY DISPOSED OF THISCASE IN ITS
ENTIRETY.

This Court hdd in this case as follows

Because all of the predicate acts supporting the jury’ sfinding of
a RICO violation must be reversed, the judgment that
petitioners violated RICO must aso be reversed. Without an
underlying RICO violation, the injunction issued by the Didtrict
Court must necessarily be vacated.

Scheidler v. NOW, 537 U.S. at 411 (OR Pet. App. 48a)
(emphasis added).

Despite this clear decree, the Seventh Circuit on remand
directed the didtrict court to decide, in thefirst instance, whether
thereareremainingpredicateacts that “ might independently support
theinjunction,” ORPet. App. 29a, or some narrower injunction, id.
at 16a-17a. Thisis direct defiance of this Court’s ruling. The
Seventh Circuit’s suggestion that the permanent injunction could
reissue on the bad's of some of the predicates the jury found after
trid back in 1998 conflicts both with this Court’ s express holding
that “all of the predicate acts’ supportingaRICO violaionand the
“judgment” “mugt be reversed,” and with this Court’s express
directionthat the injunction®must necessarily bevacated.” OR Pet.
App. 48a (emphasis added). Seealsoid. at 33a (“We . . . hod
that our determination with respect to extortion under the Hobbs
Act renders inaUfficent the other bases or predicate acts of
racketeering . . .").
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The Seventh Circuit’s ruling that the possibility of an injunction
under RICO remains aliveissue inthis case dso conflicts with this
Court’s holding that it need not reach the propriety of private avil
injunctions under RICO precisely because no such injunction
was sustainable here. OR Pet. App. 333, 48a. This Court had
origindly granted certiorari to decidetwo questions. Seeid. at 32a
One questionwas whether privateinjunctiverdiefis available under
RICO. Id. ThisCourt did not answer that question only because
its holding on the other question -- the merits of NOW'’s federa
extortion predicates -- precluded any basis for such an injunction
inthefird place, id. at 33a, 48a. Thus, the injunctionissue became
moot because, regardless of whether RICO authorized such relief
in the abdtract, there was no RICO judgment left that could serve
asabassfor aninunction in thiscase. 1d. The Seventh Circuit’s
ruling that an injunction may nevertheless issue based on the prior
jury verdict is irreconcilable with this Court’s holding that the
injunction issue no longer remainsin the case,

Fndly, the Seventh Circuit’s remand order suffersan additiona
fad flaw: itignoresthefact that the judgment -- the basisfor the
permanent injunction -- “must bereversed.” OR Pet. App. 48a.
As this Court unequivocdly sated, “We further hold that our
determination with respect to extortion under the Hobbs Act
rendersinauffident the other basesor predicate acts of racketeering
supporting the jury’s concluson that petitioners violated RICO.”
Id. a 33a. A permanent injunction can only issue when a party
findly prevals on the merits and a find judgment is entered.
Amoco Production Co. v. Village of Gambell, 480 U.S. 531,
546 n.12 (1987) (citing University of Texas v. Camenisch, 451
U.S. 390, 392 (1981)). Here, NOW haslogst on dl claims, and
thereisno find judgment initsfavor. Evenif NOW wereto prevall
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in this Court, NOW would need to pursue aretrial limitedto ther
theory of predicate Hobbs Act “violence” A retrid order, of
course, is not a find victory on the merits, and thus it cannot
support a permanent injunction. But more importantly, even the
retrid optionisno longer opento NOW: the Seventh Circuit inthis
case directed that there be no retrial, OR Pet. App. 7a-8a, 16a
17a, and NOW has not cross-petitioned from that ruling.

The jury’'s verdict of liability under RICO rested on a series of
separate findings See Jury Verdict Form (JVF) (OR Pet. App.
142a). Evenif NOW were correct that this Court did not overturn
100% of the predicates, NOW concedes that at least more than
96% of the predicates (117 of 121,” according to NOW) were
reversed® Thus, it is impossble to conclude that the four

"The “121” figure exaggerates the number of predicates, as it reflects
quintuple counting. Supra note 5. NOW has conceded this. Brief of
Respondents (Nos. 01-1118 & 01-1119) at 3 & n.4, 35 & n.45.

8Tellingly, in its merits briefing before this Court in Scheidler 11, NOW
gave every indication that the four “violence” predicates were part and
parcel of its extortion theory. In its answering brief, NOW expressly referred
to “121” (not 117) RICO predicates, i.e, including the four “violence’
predicates. E.g., 01-1118 & 01-1119 Br. of Respondents a 1, 3 & n.4. In fact,
NOW highlighted the aleged violent conduct. E.g., id. at 2 & n.3, 11-12, 29,
50. Moreover, NOW argued that “[b]ecause the Hobbs Act requires the
obtaining of property,” NOW had “relied only on wrongful acts designed
to make Respondents [NOW et al.] cede control of their property to
Petitioners, not on crimes that entailed no demand to surrender property.”
Id. & 9 (emphasis added). NOW further argued that “all of the acts that
supported the jury’s findings as to Hobbs Act violations also supported its
findings as to state law violations,” id. & 35 (emphasis added). See also id.
a 3 n4 (“each of the Hobbs Act violations were also the basis for a finding
as to state extortion laws’) (emphasis added). The only state law predicates
NOW claimed were aleged extortion, OR Pet. App. 34a, 46a, 106a, 143a (IVF

(continued...)
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supposedly remaining predi cates would necessarily have sufficedto
sustain the other essentid jury findings, for example, of a RICO
“pattern” (JVF #7), aneffect oninterstate commerce (JVF #8), or
proximate causation of injury to the plaintiffs (JVF #9). See also
Scheidler 11, 537 U.S. at 401 n.5 (OR Pet. App. 37an.5) (even
agnglefaulty theory of RICO liahility in the jury insructions would
preclude affirmance of the judgment); OR Pet. App. 23a (dissent
fromdenid of rehearing) (noting that current record cannot support
“affecting commerce’ dement of Hobbs Act).

In short, even under NOW’ s theory of the case, the judgment
must be overturned, leaving no basis for the permanent injunction.
The Seventh Circuit’ s failure even to mention this, especidly given
this Court’s clear directive that the verdict and judgment “must be
reversed,” istruly remarkable.

[I. THE HOBBS ACT DOES NOT PROHIBIT
VIOLENCE WHOLLY APART FROM ANY
ROBBERY OR EXTORTION.

According to NOW, the Hobbs Act, 18 U.S.C. § 1951,
which proscribes robbery and extortion (neither of whichis present
here), dso prohibits acts or threats of physica violence to any
personor property independent of any robbery or extortion. The
Seventh Circuit hdd that thiswasa“ possible’ reading of the Hobbs
Act that could be adopted “without undue strain,” OR Pet. App.
8a9a. Itisnot.

A. The Text of the Hobbs Act Precludes a “Violence
Alon€’ Construction.

8(....continued)
#4(b)). Thus, NOW conceded that its Hobbs Act predicates all hinged on
extortion.
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NOW’s congtruction of the Hobbs Act flies in the face of the
plantext of the satute. TheHobbsAct, 18U.S.C. §1951(a) (OR
Pet. App. 1393) (emphasis added), provides asfollows:

Whoever in any way or degree obstructs, delays, or affects
commerce or the movement of any article or commodity in
commerce, by robbery or extortionor attemptsor conspires so
to do, or commits or threatens physical violence to any person
or property in furtherance of a plan or purpose to do
anything in violation of this section shdl be fined under this
title or imprisoned not more than twenty years, or both.

Ranly, any crime under the Hobbs Act relates, either expresdy or
by cross-reference, to robbery or extortion. By contrast, NOW’s
proposed condruction, which would create a new offense of
“violencg’ which “affects commerce” lacks grammaticad
pardldism, isawkward, and isincgpable of coherent parsing.

The Seventh Circuit opined conclusorily that the “violence-in-
furtherance’ prong could, “without unduestrain,” ORPet. App. 9a,
grammdicdly be read not to require any link to robbery or
extortion. Neither that court, nor respondents, however, have
offered an dternative parsaing of the text that would support sucha
congtruction, despite petitioner OR’s repested insstence that no
such parsing isavailable.

The Hobbs Act proscribes acts or threats of violence only “in
furtherance of a plan or purpose to do anything in violaion of this
section,” id.® “This section,” in turn, prohibits “obstructfing],

°The “violence-in-furtherance” provision of the Hobbs Act covers, for
example, the subordinate “enforcer” who, while not himself extorting

anything, harms people or property when the extortionist does not obtain
(continued...)
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dday[ing], or affect[ing]” commerce or the movement of any thing
in commerce“by robbery or extortion,” id. (emphasis added).

NOW disagrees, but -- like the Seventh Circuit -- NOW
seadfagtly refusesto explain just what, under its view, “aviolation
of this section” means. To read a “violation” to mean merely
“dfectingcommerce” would be perverse. The HobbsAct doesnot
proscribe merdly “affecting commerce.” (If it did, most business
operations would violatethe Hobbs Act.) To read a“violation” to
mean “afecting commerce by acts or threats of violence,”
meanwhile, would be hopdesdy circular. The Hobbs Act would,
under thisreading, forbid “&fect[ing] commerce. .. by. .. physcd
violence . . . in furtherance of a plan or purpose to [affect
commerce by physica violenceinfurtherance of a plan or purpose
to affect commerce by physicd violence in furtherance etc. ad
infinitum].” That is not Statutory interpretation; it is a skipping
record.

NOW'’ s faulty reading of the Hobbs Act excises the statutory
text limiting the Hobbs act to robbery or extortion. Thus, NOW
would read the Hobbs Act to make afederd crime of any act or
threat of physical violence, to any person or property, whenever
that act or threat “in any way or degree. . . affects commerce or
the movemet of any atide or commodity in commerce” §
1951(a). Thiswould convert the Hobbs Act into a breathtakingly
broad genera federa “anti-violence” statute, without any clear
datement that Congress intended such an outcome. Seeinfra 8
(C).

%(....continued)
the desired payment from the victim. It also may be used to bring an
additional crimina count, as where a defendant who has aready committed
the completed offense of extortion independently of any violence, eg.,
“under color of officia right,” aso threatens violence to person or property.
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Asthe amid States persuasively argue, see Brief of the States of
Alabama et al. (States Br.), NOW’s proposed reading of the
Hobbs Act is not only grammaticdly implausble, id. § I, and
irreconcilable with the statutory evolution of the Hobbs Act, id. 8
1, it isaso untenable for other reasons. For onething, reading the
Hobbs Act to crimindize dl violence that “affects commerce”
would render superfluous numerous other federd satutes that
address violence to persons or property inamoretailored manner.
Id. 8111 (listing examples). For another, reading the Hobbs Act as
abroad anti-violence statute would draméticaly expand the scope
of RICO, in conflict with the deliberate efforts of Congressto limit
RICO’s scope by enumerating selected predicate offenses, id.
And as if that were not enough, construing the Hobbs Act as a
genera anti-violence statute would draméticaly dter the federd-
state balance, without any clear statement from Congress of an
intenttodo so. 1d. 81V. Seeinfra §11(C).

B. Both of the Other Circuitsto Addressthe Question,
as Well as the Department of Justice, Reject a
“Violence Alone” Construction.

NOW’s argument was squarely rejected in the Sixth and Ninth
Circuitsinthe only casesto assess the meritsof this unlikely reading
of the Hobbs Act. United Statesv. Franks, 511 F.2d 25, 31 (6"
Cir. 1975) (“The statute' s language and legidative history require
that the violence be in furtherance of aplanor purposeto obstruct,
dday, or affect commerce by extortion or robbery”’) (emphasis
added; footnote omitted); United Statesv. Yankowski, 184 F.3d
1071 (9™ Cir. 1999) (holding violence-alone theory “untenable in
light of the clear language of the Hobbs Act,” id. at 1072).

The Department of Justice adso formdly disasvows NOW’s
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proposed reading of the Hobbs Act. The Department of Justice
takesthe positionthat there canbe no Hobbs Act “violence” crime
absent a link to extortion or robbery. See U.S. Dep't of Judtice
Crimind Resource Manua 2402 (Hobbs Act -- Generdly) (“The
statutory prohibitionof ‘ physical violencetoany personor property
infurtherance of aplanor purposeto do anythinginviolationof this
section’ is confined to violence for the purpose of committing
robbery or extortion’) (citing Franks) (avalable at
www.usdoj.gov/usao/eousalfoia reading_room/us
am/titled/crm02402/htm).

Thereisno reasonfor this Court to reach acontrary conclusion.

C. Federalism Concerns Preclude a “ Violence Along’
Consruction.

This Court is loath to interpret federa statutes in ways that
“upset the usud baance of federd and state powers.” New York
v. United States, 505 U.S. 144, 170 (1992). See generally
Gregory v. Ashcroft, 501 U.S. 452 (1991). “[W]e will not be
quick to assume that Congress has meant to effect a sgnificant
change in the sendtive relaion between federal and state crimina
jurigdiction.” United Statesv. Bass, 404 U.S. 336, 349 (1971).
Accord Jones v. United States, 529 U.S. 848, 858 (2000);
Raygor v. Regentsof the Univ. of Minn., 534 U.S. 533, 543-44
(2002). This rule militates againgt turning the Hobbs Act into a
device for federdizing such traditiond state offenses as assaullt,
battery, and destructionof private property. See United Satesv.
Staszcuk, 517 F.2d 53, 55 (7*" Cir.) (en banc) (per Stevens, J))
(the “extraordinary growth of federa crimind litigation poses a
serious threet to thequality of federal justice; moreover, thisgrowth
may not only reflect but contribute to the continuing transfer of
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power fromthe severa statesto the nationd government. . .. [W]e
have no desre to accelerate this trend unnecessarily”), cert.
denied, 423 U.S. 837 (1975).

This Court expressed the same caution in refusing to apply the
Hobbs Act to unlawful conduct incident to alabor strike:

[1f] would require statutory language much more explicit than
that before us here to lead to the conclusion that Congress
intended to put the Federal Government in the business of
policing the orderly conduct of strikes. Neither the language of
the Hobbs Act nor itslegidativehistory canjudify the conclusion
that Congressintended to work suchanextraordinary changein
federal 1abor law or such an unprecedented incurson into the
crimina jurisdiction of the States.

United Sates v. Enmons, 410 U.S. 396, 411 (1973) (citations
omitted).

A construction of the Hobbs Act that would make a federal
crime out of any “violence” that “ affectscommerce’ flies directly in
the face of this established norm of datutory interpretation.

D. The Rule of Lenity Precludes a “Violence Alone”
Congtruction.

Even if the question were close and debatable (which it is not),
the rule of lenity would foreclose NOW’ s astonishingly expansive
and unprecedented misreading of the Hobbs Act.

Any “uncerta nty concerning the ambit of crimind statutes should
be resolved in favor of lenity.” United Statesv. Kozminski, 487
U.S. 931, 952 (1988) (and cases cited). Asacrimind law, the
Hobbs Act is subject to this rule of strict construction. United
Sates v. Enmons, 410 U.S. 396, 411 (1973); McCormick v.
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United States, 500 U.S. 257, 272-73 (1991); Scheidler v. NOW,
537 U.S. 393, 409 (2003) (OR Pet. App. 46a). Although the
present case involves acivil suit, the Hobbs Act

is a aiminal gtatute, and it has both crimina and noncrimina
goplications. Becausewe mudt interpret the statute cons stently,
whether we encounter itsgpplicationinacrimina or noncrimina
context, the rule of lenity applies.

Leocal v. Ashcroft, 125 S. Ct. 377, 384 n.8 (2004). Moreover,
as a RICO predicate, the Hobbs Act isa particularly apt subject
for therule of lenity:

[W]e have ingtructed that ambiguity concerning the ambit of
crimina statutes should beresolvedin favor of lenity. ... This
interpretive guide is especidly appropriate in condruing . . . a
predicate offense under RICO. . . .

Cleveland v. United States, 531 U.S. 12, 25 (2000) (internal
quotation marks and citations omitted).

“The Court has often stated that when there are two rational
readings of a crimind datute, one harsher thanthe other, we are to
choose the harsher only when Congress has spokenin clear and
definitelanguage.” McNallyv. United Sates, 483 U.S. 350, 359-
60 (1987) (citations omitted). This rule serves many important
purposes. “to promote fair notice to those subject to crimind law,
to minimize the risk of sdective or arbitrary enforcement, and to
mantain the proper balance between Congress, prosecutors, and
courts,” Kozminski, 487 U.S. at 952.

To accept NOW’ s unprecedented expansionof the Hobbs Act
would be to stand the rule of lenity on its head, as this would
require both creating ambiguity where the pertinent statutory text
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is clear, and then resolving that ambiguity in favor of an extremdy
broad interpretation. This Court must therefore reject petitioners
novel and highly strained congtruction of the Hoblbs Act.1°

[Il. RICO DOES NOT AUTHORIZE PRIVATE
INJUNCTIVE RELIEF.

RICO does not authorize injunctive rdief indvil suitsbrought by
private parties. The United States reads the statute in the same
manner as petitionersdo, asthe Solicitor Generd made clear inthe
brief thet the federal government filed in this Court in Scheidler 11.
See Brief for United Statesas Amicus Curiae (U.S. Br.), Nos. 01-
1118 & 01-1119 (Scheidler I1) (supra p. 7) (discussed infra §
[11(D)).

INRICO, Congress employed language taken dmost word-for-
word fromantitrust law, language whichthisCourt had already hed
not to authorize privateinjunctive rlief. Congress eschewed other
language, in antitrust law, expresdy conferring private injunctive
remedies. Theexcluson of privateinjunctiverdief fromavil RICO
could scarcely be clearer.

The decision below is aberrant and erroneous.  The virtualy
unanimous conclusionof the lower courtsandyzing the issue - - that
RICO does not authorize injunctive relief for private parties -- is
clearly correct.t

As the foregoing discussion demonstrates, there is no need whatsoever
for recourse to the legislative history of the Hobbs Act as an interpretive
tool. It nevertheless bears mention that the pertinent history unequivocably
confirms that Congress never intended the Hobbs Act to prohibit violence
unconnected either to robbery or to extortion. See Brief for Petitioners
Scheidler et al. § 11(A).

UMany lower federal courts have addressed this question. In Religious
(continued...)



20

A. RICO’sSatutory Text Givesthe Attorney General
Exclusive Authority to Seek Injunctive Relief.

1. The text and structure of RICO’s remedial
provisions preclude private injunctive reief.

The remediesprovisionof RICO (18 U.S.C. § 1964), OR Pet.
App. 140a-41a, contains three subsections addressing dvil relief.
None givesinjunctive relief to private parties.

Subsection (&) confers jurisdiction upon the digtrict courts and

(...continued)

Technology Center v. Wollersheim, 796 F.2d 1076 (9th Cir. 1986), cert. denied,
479 U.S. 1103 (1987), the Ninth Circuit exhaustively analyzed the text and
history of the remedies section of RICO, the pertinent precedents, and the
competing legd arguments, see Wollersheim, 796 F.2d a 1080-88. The
Wollersheim court concluded that “the legidative history and statutory
language suggest overwhelmingly that no private equitable action should
be implied under civil RICO.” Id. a 1088 (footnote omitted). Moreover,
almost no court since Wollersheim -- other than in this case -- has held that
private parties can obtain injunctive relief under RICO. Even prior to
Wollersheim, only one district court so held. Seeinfra note 18. Every other
court to address the issue (except in this case and two other district court
cases, see infra note 18) has either rejected private equitable relief under
RICO, expressed serious doubts about such relief, or declined to decide the
question. See 01-1119 Pet. & 11-12 & nn. 16-19. (For an especially thorough
analysis of the issue, see Wollersheim; In re Fredeman Litig., 843 F.2d 821,
828-30 (5" Cir. 1988); Sedima, SP.R.L. v. Imrex, 741 F.2d 482, 489 n.20 (2d Cir.
1984), rev'd on other grounds, 473 U.S. 479 (1985); Kaushal v. Sate Bank
of India, 556 F. Supp. 576, 581-84 (N.D. Ill. 1983); DeMent v. Abbott Capital
Corp., 589 F. Supp. 1378, 1381-83 (N.D. I1l. 1984).)

12T he version set forth in OR’s Petition Appendix was effective a the time
the present lawsuit was filed. In 1995, Congress amended subsection (c) in
away irrdevant here. The 1995 amendment does not apply to actions, like
the present suit, commenced prior to December 22, 1995.
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authorizes broad equitable remedies. This provison, however,
does not empower private litigants to seek the injunctive relief
authorized.

Subsection (b) authorizesthe U.S. Attorney General to “inditute
proceedings under this section.” This unqudified authorizetion to
“indtitute proceedings’ plainly authorizesthe federal government to
pursue the full range of remedies for which subsection (a) creates
juridiction.

Subsection (c) then specifies that “[a]ny person injured in his
business or property . . . may sue therefor . . . and shdl recover
threefold the damages he sustains . . . .” Unlike subsection (b),
thereisno blanket authorizationto “inditute proceedings’; insteed,
usng distinct language, the provision specifiesaright to sue and a
remedy, namdy, treble damages. This Court's observation in
Russdllov. United States, 464 U.S. 16 (1983), therefore gpplies
here:

Where Congress includes particular language in one section of
a dtatute, but omits it in another section of the same Act, it is
generdly presumed that Congress acts intentiondly and
purposely in the disparate inclusion or excluson.

Id. at 23 (interna quotation and editing marks omitted). Had
Congress intended to confer on private parties an unqudified right
to “inditute proceedings,” then -- in the words of Russello -- “it
presumably would have done so expresdy asit did inthe immediate
[preceding] subsection,” id.

Subsection (b) and (c) are decidedly not pardld; hence,
contrary to the court below, no “ parity of reasoning,” OR Pet. App.
1114, leads to the conclusion that private parties can dam the
universe of rdlief authorized under subsection(a). Onthecontrary,
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asin Russdlo, this Court should

refrain from condluding herethat the differing language inthe two
subsections has the same meaning in each. We would not
presume to ascribe this difference to a smple mistake in
draftsmanship.

464 U.S. at 23. Indeed, were the contrary true, private parties
would be entitled to sue, not just for treble damages and
injunctions, but aso for dl the other equitable relief available tothe
Attorney Generd, including dissolution of enterprises. See §
1964(a).

The datutory text of RICO therefore plainly indicates that
Congress did not authorize private injunctive relief:

A frequently stated principle of statutory congruction is that
when legidaion expresdy provides a particular remedy or
remedies, courts should not expand the coverage of the statute
to subsume other remedies.

Nat’'| R.R. Passenger Corp. v. Nat’'| Ass' n of RR. Passengers,
414 U.S. 453, 458 (1974); accord Jett v. Dallas Indep. Sch.
Dist., 491 U.S. 701, 731-32(1989). For example, this Court has
hdd that a Satute expresdy authorizing private citizens to sue for
injunctions would not be congtrued as implying a private right of
damages. Middlesex County Sewerage Auth. v. Nat'| Sea
Clammers Ass'n, 453 U.S. 1, 14-15 (1981). This rule makes
perfect sense: “In the absence of strong indicia of a contrary
congressiond intent, we are compelled to conclude that Congress
provided precisely the remediesit considered appropriate.” 1d. at
15. Accord Transamerica Mortgage Advisors, Inc. v. Lewis,
444 U.S. 11, 19 (1979) (“it is an dementd canon of statutory
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congtruction that where a satute expresdy provides a particular
remedy or remedies, a court must be chary of reading others into
it"); City of Rancho Palos Verdesv. Abrams 125 S. Ct. 1453,
1458 (2005) (“the express provision of one method of enforcing a
subgtantive rule suggests that Congress intended to preclude
others’) (internd editing marks and citation omitted).

2. Theremedial provisons of RICO were borrowed
directly from remedial provisons of antitrust
statutes that do not authorize private injunctive
relief.

The conclusionthat private parties cannot obtain injunctive relief
under RICO is confirmed beyond dl doubt by reference to the
antitrust model from which Congress borrowed the remedial
provisons of RICO. Congressborrowed, for RICO, precisdly the
remedia language this Court had held not to authorize private
injunctive relief, and declined to borrow a separate provision of
antitrust law expresdy conferring private injunctive remedies,

With RICO, Congress employed the * use of an antitrust model
for the development of remedies’ againgt crime. Agency Holding
Corp. v. Malley-Duff & Assocs., 483 U.S. 143, 151 (1987). The
“clearest current inthe legidative history of RICO isthe relianceon
the [antitrust] modd.” 1d. (internd quotation marks and citation
omitted). Accord Sedima, SP.R.L.v.Inrex Co.,473U.S. 479,
489 (1985). It fallowsthat the samelanguage heldnot to authorize
injunctive relief in an antitrust $atute does not authorize injunctive
relief under RICO:

We may fairly credit the 91% Congress, which enacted RICO,
with knowing the interpretation federal courts had given the
words earlier Congresses had used first in 8 7 of the Sherman
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Act, and later in the Clayton Act's§ 4 (15 U.S.C. § 15). . ...
It used the same words, and we can only assume it intended
them to have the same meaning that courts had aready given
them.

Holmesv. SPC, 503 U.S. 258, 268 (1992) (citations omitted).

This Court construed the statutory language in question, inthe
Sherman antitrugt statute, not to authorize private injunctive relief.
SeeMinnesotav. Northern Sec. Co., 194 U.S. 48, 70-71 (1904)
(section 7 of antitrust tatute does not authorize private suits for
equitable relief).

We cannot supposeit was intended that the enforcement of the
act should depend in any degree upon origind suits in equity
indituted by the States or by individuas to prevent violations of
its provisons.

Id. Accord Paine Lumber Co. v. Neal, 244 U.S. 459, 471
(1917). The pardlels to RICO are dtriking. Section 7 of the
Sherman antitrust statute provided:

“Any person who shdl be injured in hisbusinessor property
. .. by reason of anything forbidden or declared to be unlawful
by this act may sue therefor . . . and shall recover threefold
the damages by him sustained, and the cogts of suit, induding
areasonable attorney’ sfee.”

194 U.S. a 68 (quoting statute) (emphasis added). The language
of RICO 8§ 1964(c) is virtualy word-for-word the same:

Any person injured in hisbusiness or property by reason of
aviolation of section 1962 of this chapter may sue therefor in
any gppropriate United States district court and shall recover
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threefold the damages he sugtains and the cost of the suiit,
including areasonable attorney’ s fee.

OR Pet. App. 140a-41a (emphasis added).

Like RICO § 1964, the Anti-Trust Act construed in Northern
Securities contained a subsection conferring on federa courts
“juridictionto prevent and restrain violations of thisact” (Section
4), see 194 U.S. a 67. The existence of a amilar grant of equity
jurisdictionin RICO 8§ 1964(a) (OR Pet. App. 140a) only bolsters
the statutory pardld.

After Northern Securities, Congress in 1914 enacted the
Clayton Antitrust Act. That tatute contains the following treble
damages language:

[ A] ny person who shdl beinjuredin hisbusinessor property
by reason of anything forbidden in the antitrust laws may sue
therefor . . . and shall recover threefold the damages by him
sustained, and the cost of suit, including areasonable attorney’s
fee....

15 U.SC. 815(a) (emphasis added). This provison is borrowed
draight from Section 7 of the Sherman Act -- i.e,, the provison
hed not to authorize private injunctive relief. In addition to the
treble damages provison, Congress added a separate provision
authorizing private parties to sue for injunctions

Any person . . . shdl be entitled to suefor and have injunctive
relief . . . againg threatened loss or damage by aviolaion of the
antitrust laws. . . .

15 U.S.C. § 26. See Californiav. American Sores Co., 494
U.S. 271, 287 (1990) (provision “filled agap in the Sherman Act
by authorizing equitable relief in private actions’). This express
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conferra of private injunctive remedies has no pardld in RICO.

In sum, when enacting RICO § 1964, Congress borrowed the
treble damages language of the Shermanand Clayton Acts, but did
not borrow the private injunctive remedy language of the Clayton
Act. The conclusion is inescapable: RICO does not authorize
private injunctive relief.*®

* * *

This Court appears dready to have acknowledged that private
injunctive relief is not available under RICO. This Court has
consgently described RICO § 1964(c) as authorizing a “ private
treble-damages action,” Sedima, 473 U.S. at 486. Accord id. at
481, 487-88, 490, 493; Agency Holding Corp., 483 U.S. at 151-
52; Klehr v. A.O. Smith Harvestore Products, Inc., 521 U.S.
179, 183 (1997); Rotella v. Wood, 528 U.S. 549, 551 (2000);
Beck v. Prupis, 529 U.S. 494, 496 & n.1 (2000) (describing
RICO provisons for crimind pendties and civil suits and
separatdy noting that RICO “authorizesthe Government to bring
avil actionsto ‘ prevent and restrain’ violations’) (emphasisadded).
Thetext of RICO confirmsthis Court’ s cons stent understanding of
cvil RICO.

NOW conceded in Scheidler 1l that § 1964(c), the private
remedies provison of RICO, does not authorize injunctive rdief.
01-1118 & 01-1119 Opp. a 9 (“RICO’s only source of
permanent injunctions is 8§ 1964(a)”) (emphasis added). NOW

13The Seventh Circuit declared that because this Court “regularly treats the
remedid sections of RICO and the Clayton Act identically,” OR Pet. App.
117a, RICO should be read as authorizing private injunctive relief
“regardless of superficia differences in language,” id. To state this
argument is to refute it. The existence of an express grant of private
injunctive relief in the Clayton Act, and its absence in RICO, is not a
“superficial” difference in language.
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therefore hangs its entire case for injunctive relief on § 1964(a).
This Court has already noted, however, that § 1964(a) is part of
remedia provisons “limited to injunctive actions by the United
States,” Sedima, 473 U.S. at 486-87 (1985). Despite Sedima,
NOW argues that because 8 1964(a) does not expressly exclude
private parties, it must be read to include them. 01-1118 & 01-
1119 Opp. at 9-10. Thisisillogical. Section 1964(a) doesnat, by
itsterms, authorize any party to bringadvil RICO action, induding
the federd government. The United States can sue for injunctive
relief under RICO only because a separate subsection-- § 1964(b)
-- gives the Attorney Generd authority to “ingditute proceedings
under this section.” By contrast, the private treble-damages
provision, § 1964(c) -- the only subsection to authorize private
relief -- contains no blanket authorization for private parties to
“inditute proceedings.” That subsection only entitles persons
injured in their business or property to “sue therefor . . . and
recover threefold the damages,” 8 1964(c). This subsection does
not reference 8 1964(a) or even “this section,” but instead, asthis
Court has dways understood, provides adistinct private damages

remedy.

B. RICO’s Legidative History Shows Congress
Repeatedly and Deliber ately Declined to Authorize
Private Injunctive Relief.

The legidative history of RICO confirms, indeed compels, the
conclusionalready drawn from the text of RICO: privateinjunctive
relief is not available under RICO.
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1. Congressspecifically selectedtreble damagesas
the exclusive remedy for private RICO suits.

RICO was enacted as Title IX of the Organized Crime Control
Act of 1970. Sedima, 473 U.S. a 486. The Senate, which
passed the legidaion fird, did not provide for private party suits
under RICO.

The dvil remediesin the bill passed by the Senate, S 30, were
limited to injunctive actions by the United States and became 88
1964(a), (b), and (d).

473 U.S. at 486-87. The “private treble-damages action” was
added, later, in the House of Representatives. 1d. at 487-88. The
Senate thenadopted the bill asamended inthe House. 1d. at 488.
As the Fifth Circuit explained, “Section 1964(c), providing the
treble damage remedy, then becomes a branch grafted onto the
aready-completed trunk of the statute.” Fredeman, 843 F.2d at
829 (footnote omitted).

This* grafted-on branch” very specificdly authorized “a private
treble-damagesaction,” Sedima, 473 U.S. at 487, asasupplement
to federal government enforcement of the statute, and asaremedy
for those wronged by organized crime, id. See also Agency
Holding Corp., 483 U.S. a 151 (RICO's civil enforcement
provison was designed “to remedy economic injury by providing
for the recovery of treble damages, costs, and attorney'sfees’); id.
(“the mechanism chosento reach the objectivein . . . RICO isthe
carrot of treble damages’). The sdection of a treble damages
remedy, and only a treble damages remedy, was planly a
deliberate choice by Congress.
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2. Congress repeatedly considered, but failed to
adopt, a private injunctive remedy under RICO.

That Congress deliberately limited private civil rdief to treble
damages (and costs and attorney fees) appears even more clearly
from the rgection by Congress of proposas to authorize private
injunctive reief:

[ITncongderingavil RICO, Congresswasrepeatedly presented
with the opportunity expressly to include a provison permitting
private plantiffs to secure injunctive rdief. On each occasion,
Congress rejected the addition of any such provison.

Wollersheim, 796 F.2d at 1086 (emphasisin origind).

RICO predecessor legidation in the Senate and in the House
explictly alowed for private party injunctive relief. 1d. at 1084.
See 115 Cong. Rec. 6,992-96 (1969) (discussing predecessor
Senate hills); H.R. 19215, 91st Cong., 2d Sess. (1970)
(predecessor House hill). In fact, Representative Steiger, who
proposed the addition of the treble damages provison, Sedima,
473 U.S. at 487, made that proposa in an amendment whichaso
included a provison for private injunctive rdief. See 116 Cong.
Rec. 27,738-39 (1970) (Steiger Amendment, proposed subsection
(c), provided: “Any person may inditute proceeding under
subsection (@) [of 8 1964] . . . [and] relief shall be granted in
conformity with the principles which govern the granting of
inunctive relief . . .”). The House Committee on the Judiciary,
however, adopted only the private treble damagesremedy, not the
private injunctive remedy. See H.R. Rep. No. 1549, 91st Cong.,
2d Sess. 58 (1970), reprinted in 1970 U.S.C.C.A.N. 4007,
4034. Rep. Seiger, while*extremely pleased . . . that the Judiciary
Committee hasapproved . . . aprovisonauthorizing treble damage
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actions by private persons,” 116 Cong. Rec. 35,227 (1970),
nevertheless lamented that the committee version did “not do the
wholejob,” id. In particular, Rep. Steiger bemoaned the fact that
“the Judiciary Committee version . . . failsto provide.. . . equitable
relief in suits brought by private citizens” Id. at 35,228.

On the floor of the House, Rep. Steiger again “offered an
amendment that would have dlowed private injunctive actions’
under RICO, Sedima, 473 U.S. at 487. See 116 Cong. Rec.
35,228, 35,346 (1970). “The proposa was greeted with some
hodlility . . . and Steiger withdrew it without a vote being taken.”
Sedima, 473 U.S. at 487-88. See 116 Cong. Rec. 35,346-47
(1970). Asthis Court has explained, the reason for this hodlility,
for the withdrawa of the proposal, and for the reference of the
proposal instead to a committee, was precisely because the
proposed amendment “included yet another civil remedy,” Agency
Holding Corp., 483 U.S. at 154, namdy, private injunctive relief.
See 116 Cong. Rec. 35,346 (1970) (statement of Rep. Poff)
(Steiger amendment “does offer an additiona civil remedy” and
“prudence would dictate that the Judiciary Committeevery carefully
explore the potentia consequences that this new remedy might
have’).

Congressfaledto enact legidation, proposed the very next term
after the enactment of RICO, which was designed “to broaden
even further the remedies available under RICO. In particular, it
would have . . . permitted private actions for injunctive relief.”
Agency Holding Corp., 483 U.S. at 155.1

MSee also Sedima, 741 F.2d a 489 n.20; 117 Cong. Rec. 46,386 (1971)
(statement of Sen. McClellan) (Title IV of “Victims of Crime Act of 1972"
would “authorize private injunctive relief from racketeering activity”); id. at

46,393 (text of hill proposing to amend RICO to add private injunctive
(continued...)
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In 1973, Congress again consdered, and failed to enact, a hill
to amend RICO by adding privateinjunctive rdief. See 119 Cong.
Rec. 10,317-19 (1973) (“Civil Remedies for Victims of
Racketeering Activity and Theft Act of 1973").

In sum, Congress repeatedly declined to authorize private
injunctive relief under RICO. See Russdllo, 464 U.S. at 23-24
(ating “evolution of [RICO'S] satutory provisons’ as ad to
satutory congtruction, and adding, “[w]here Congress includes
[certain] language in anearlier versonof the bill but deletesit prior
to enactment, it may be presumed that the [omitted text] was not
intended”).*®

14(....continued)

remedy); Victims of Crime: Hearings on S 16, S. 33, S. 750, S. 1946, S.
2087, S 2426, S 2748, S 2856, S. 2994, and S. 2995 Before the Subcomm.
on Criminal Laws and Procedures of the Senate Comm. on the Judiciary,
92d Cong., 1st Sess. 3 (1970-1971) (text of proposed bill providing for private
injunctive relief under RICO); id. a 51 (same); id. & 158 (statement of
Richard Velde, Associate Administrator, Law Enforcement Assistance
Administration) (proposed legislation “would expand the available civil
remedies. Section 1964 [of RICO] would be amended to permit any person
to institute a civil proceeding to prevent or restrain violations . . . . Now
only the United States can institute injunctive proceedings’); 118 Cong.
Rec. 29,368 (1972) (text of “Civil Remedies for Victims of Racketeering
Activity and Theft Act of 1972" proposing inter alia to amend RICO to add
private injunctive relief); id. a 29,370 (statement of Sen. McClellan) (bill
“authorizes private injunctive relief from racketeering activity”).

BThe Seventh Circuit disparaged recourse to the legislative history of
RICO. OR Pet. App. 115a-16a. But this Court has repeatedly invoked
legidative history as a basis for limiting RICO. E.g., Holmes v. SIPC, 503
U.S. 258, 267-68 (1992); Revesv. Ernst & Young, 507 U.S. 170, 179-83 (1993).
In fact, as illustrated in the text supra, andysis of legidative history is
characteristic of this Court’s RICO jurisprudence.
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C. TheCounterargumentsinFavor of Privatel njunctive
Relief Under RICO Lack Merit.

In light of the foregoing, it is not surprising that virtudly every
court to address the issue has concluded that RICO does not
authorize private partiesto sue for injunctive rdief. See supranote
11. Indeed, lower courts have frequently declared themselves
compelled to reach this conclusion.®

The district court'” and court of appedls in the present case,
meanwhile, offered no convincing andysis. Furthermore, none of
the arguments offered for reading into RICO a private injunctive
remedy has merit.'®

e, eg., Wollersheim, 796 F.2d at 1088 (“Taken together, the legislative
history and statutory language suggest overwhelmingly that no private
equitable action should be implied under civil RICO”) (footnote omitted);
First Nat'l Bank and Trust Co. v. Hollingsworth, 701 F. Supp. 701, 703
(W.D. Ark. 1988) (“it would be difficult, if not impossible, to draw a different
conclusion”); P.RF., Inc. v. Philips Credit Corp., No. CIV 92-2266CCC, 1992
WL 385170 a *3 (D.P.R. Dec. 21, 1992) (“any other conclusion would not
be reasonable”).

The district court provided virtually no analysis of the issue. See NOW
v. Sheidler, 897 F. Supp. 1047, 1081-83 (N.D. Ill. 1995) (order regarding
motions to dismiss); OR Pet. App. 82a-84a (granting permanent injunction).
That court said that there was “substantial authority” for its position among
the lower courts and declared itself “persuaded by the rationale in those
opinions.” 897 F. Supp. at 1083. But none of the cases the district court
cited held that private parties can sue for injunctive relief under RICO.
Indeed, several of the decisions the district court relied upon did not even
involve RICO.

1BOut of some two dozen courts to discuss the issue, only three district
courts (aside from the courts below here), have held that private parties can
obtain injunctions under RICO. See Chambers Dev. Co. v. Browning-Ferris

Indus., 590 F. Supp. 1528, 1540-41 (W.D. Pa. 1984); Motorola Credit Corp.
(continued...)
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1. The word “and” does not create a private
injunctive remedy.

It has been argued that the word “and” in RICO § 1964(c)
provides ajudtification for private injunctive relief. The contention
Is that, because subsection (c) provides that any person injured in
his business or property may sue “and shall recover” treble
damages, ingtead of providing that any such person may sue “to
recover” treble damages, that therefore the relief under subsection
(¢) isnot limited to treble damages.

The Seventh Circuit embraced essentidly this argument in

support of its holding. The court read the word “and” as severing

18(_...continued)
v. Uzan, 202 F. Supp. 2d 239, 243-44 (S.D.N.Y. 2002), remanded, 322 F.3d 130
(2d Cir. 2003) (per curiam) (directing dismissal of RICO claims as unripe); In
re Managed Care Litigation, 298 F. Supp. 2d 1259, 1281-83 (S.D. Fla. 2003).

One case -- Chambers -- preceded the extensive analysis in Wollersheim
and has not been followed by any other court. Indeed, even later district
court decisions in the same federal circuit (the Third) as the Chambers court
reached the opposite conclusion from Chambers, ruling that RICO does not
provide for injunctive relief to private parties. See Vietnam Veterans of
America, Inc. v. Guerdon Indus., Inc., 644 F. Supp. 951, 960-61 (D. Del. 1986);
Curley v. Cumberland Farms Dairy, Inc., 728 F. Supp. 1123, 1137-38 (D.N.J.

1989).
The second, while distancing itself from the Seventh Circuit's reasoning

in this case, erroneously relied upon a presumed power of courts, apart from
RICO, to grant equitable relief. Motorola Credit, 202 F. Supp. 2d at 243-44.
In effect, the Motorola court placed the burden on Congress explicitly to
deny private injunctive relief to private parties, rather than following the rule
that where Congress specifies certain remedies, they are normally deemed
exclusive. See supra § I11(A)(1). In any event, this decision was overturned
on other grounds. See supra.

The third district court simply followed the Seventh Circuit's decision in
thiscase. Inre Managed Care Litigation, 298 F. Supp. 2d at 1283.
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the firg clause of subsection (c) from the remainder of that
subsection. In effect, the Seventh Circuit read subsection (c) asif
it were written as follows:

(c) Any person injured in his business or property by reason of
aviolation of section 1962 of this chapter may sue therefor
in any appropriate United States district court apd[. In
addition to any other available remedies, such person| shdll
recover threefold the damages he sustainsand the cost of the
auit, including a reasonable attorney’ s fee.

See OR Pet. App. 111a-12a. This “recongtruction” of RICO §
1964(c) is smply another verson of the argument that the word
“and,” rather thanlinking the private cause of action withthetreble
damages remedy, ingead justifies construing subsection (C) as a
blanket authorizationfor private parties to indtitute civil RICO suits
for both treble damages and al equitable rdief identified in
subsection ().

Thisargument is deeply flawed.

Fird, thisreading is* bizarreand wholly unconvincing as amatter
of plain English and the normal use of language.”*® If Congresshad
intended to take suchasgnificant step as authorizing private RICO
auits for injunctive relief -- and the text and legidative history,
discussed above, decidedly refute any such intent -- it would be
truly “bizarre’ for Congress to do so by such an obscure and
indirect means when Congress could smply have sad so in plain
language.

Second, the identical term“and” appears, inan indiginguishable
context, in the Sherman antitrust statute, see supra § 111(A)(2)
(“Any person who shdl beinjured in his business or property . . .

¥Kaushal, 556 F. Supp. at 582. Accord Sedima, 741 F.2d at 489 n.20.
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may sue therefor . . . and shdl recover threefold the damages. . .”)
(emphesis added), whichthis Court held does not authorize private
auitsfor injunctive relief, see Paine Lumber Co. v. Neal, 244 U.S.
459, 471 (1917); Minnesota v. Northern Sec. Co., 194 U.S. 48,
67-68, 70-71 (1904). Moreover, the private treble damages
provisonof the Claytonantitrust act, 15 U.S.C. 8 15, usesthe term
“and” in identical fashion. Supra p. 24. To read thisword as
implying that private litigantsmay also sue for injunctive relief would
render the Clayton Act’ s separate, express authorization of private
injunctive relief, 15 U.S.C. § 26, ameaningless redundancy.?

Third, theterm*“and,” if anything, operatesto limit the avalable
relief to that explicitly set forth in RICO § 1964(c). Had that
subsection merdy authorized anyone injured in his business or
property “to sue therefor,” period, then there might be some
ambiguity astowhat rdlief would be available. But by spdling out
that aninjured personmay sue “ and recover threefold the damages
he sustains,” the statute leaves no doubt as to both the right and the
remedy.

In short, the word “and” simply cannot bear the weight this
argument places upon it.

2. Subsection (a) of § 1964 does not create a
privateinjunctive remedy.

The argument has also been made that subsection 1964(a),
which confers jurisdiction and authorizes certain remedies, should
be read as creating remedies under RICO for both private parties
and for the government. Under this reading, subsection (b) merdy
gives the government an additional right to equitable relief

205ee Wollersheim, 796 F.2d at 1087 & n.11; Kaushal, 556 F. Supp. a 583
& n.22; Sedima, 741 F.2d at 489 n.20; DeMent, 589 F. Supp. at 1382.



36

pendente lite, and subsection (C) merdly gives private parties an
additional right to treble damages, costs, and attorney fees. The
Seventh Circuit appears to have embraced thisargument. OR Pet.
App. 110a-11a

Thisargument is defective.

Firg, thisargument ignoresthe explicitlyjurisdictional nature of
subsection (a) (“The didrict courts. . . shdl have jurisdiction to . .
). See Touche Ross & Co.v. Redington, 442 U.S. 560, 576-77
(1979) (rgecting the argument that a jurisdictiond provisonin a
satute can give rise to cause of action: “[t]he source of plantiff's
rights must befound . . . inthe subgtantive provisons. . ., not in the
jurisdictiond provison™). While subsection (8) authorizesequitable
rdief, it does not -- as the Seventh Circuit conceded, OR Pet.
App. 113a -- specify which plantiffs can seek the remedies it
provides. For the answer to that question, recourse must be had to
subsection (b) (“The Attorney General may indtitute proceedings
under this section.”). Thus, the subsection () argument depends
entirdy uponthe premise that subsection(c) grants private plantiffs
-- and not just the Attorney Genera -- plenary authority to
“inditute proceedings under this section,” an argument refuted
above. Supra 88111(A)(2), (C)(D).

Second, thisargument againignoresthe pardldsto antitrust [aw.
The very statute which this Court held did not authorize private
injunctive rdief, supra 8 111(A)(2), dso contained a broad
juridictiond provisonwithlanguege largely identica to subsection
1964(a). See Northern Securities, 194 U.S. at 67 (quoting text
of §4).

The Seventh Circuit perceived (OR Pet. App. 112a) support for
itsreasoning in this Court’sdecison in Steel Co. v. Citizensfor a
Better Environment, 523 U.S. 83, 90 (1990). But reliance on
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Sed Co. is puzding. That case merely rgected the clam that a
provision giving courts “jurisdiction in actions brought under [a
ubsection]” made every dement of the pertinent substantive
subsection “jurisdictiond.” 1d. Petitioners made no such argument
regarding RICO.

3. RICO’s “liberal construction” clause and
general purposes do not create a private
Injunctive remedy.

Another argument the Seventh Circuit offered to justify reading
into RICO a right of private injunctive relief is the legidaive
directive to congtrue RICO liberdly to effectuateitspurposes. OR
Pet. App. 113a-14a. This argument is a make-weight. As this
Court has explained, “RICO’s ‘libera condruction’ clause. . .is
not an invitation to apply RICO to new purposes that Congress
never intended.” Revesv. Erngt & Young, 507 U.S. 170, 183
(1993). The meaning of RICO “must be gleaned from the statute
through the norma means of interpretation.” Id. at 184.%

The Seventh Circuit's invocation of the broad “underlying
purposes’ of RICO, OR Pet. App. 1143, islikewisenowarrant for
condruing RICO contrary to itstext and legidative higory. “Our
task here is not to determine what would further Congress sgod .
.. but to determine what the words of the statute must fairly be
understood to mean.” Holmes Group Inc. v. Vornado Air

2LAs the Fifth Circuit observed:

The “libera construction” directive, however, neither compels nor
authorizes us to disregard convincing evidence from the legidative history
that Congress believed it had not approved private injunctive remedies
and balked at doing so.

Fredeman, 843 F.2d at 830.
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Circulation Sys., Inc., 535 U.S. 826, 833 (2002).

D. The United States as Amicus in Scheidler Il
Officially Opposed Construing RICO to Authorize
PrivateLitigantstoInvade the AttorneyGeneral’s
Exclusive Prerogative to Seek Equitable Relief.

Initsamicus brief filedin Scheidler 11, the United States agreed

that “RICO does not authorize private parties to seek injunctive
relief.” U.S. Br. a 3, Scheidler 11 (suprap. 7).

The United States argued first that the text and structure of

RICO “vests the Attorney Generd with the exclusve authority to
bring suit for injunctive rdief.” Id. at 4.

Id..

By empowering the Attorney Generd aone to inditute
proceedings” under thissection,” Congresssgnded itsintent that
the district court’s equitable jurisdiction under Section 1964(a)
must be invoked by the Attorney Generd. There is no
corresponding provison that authorizes a private party to
indtitute proceedings “ under this section” . . . .

Describing the Seventh Circuit’'s contrary reasoning as

“flawed,” id. at 8, the United States continued:

As explained, Section 1964(b) expresdy grants the Attorney
Generd the right to bring actions under “this section,” anobvious
cross-reference to the court’s power to award injunctive relief
under Section 1964(a). Section1964(c), by contrast, isa free-
ganding, self-contained grant of a private right to recover treble
damages. The provison contains no express or implied
reference to, or incorporation of, Section 1964(a).
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The parallels between the remedy provisions of antitrust laws
and RICO, the United States continued, “support the same
concluson.” Id. a 9. In light of this Court's precedents
recognizing that the pertinent provisons of the Sherman Act “did
not authorize private partiesto bring suit for injunctive rdief,” id. at
10 (footnote and authoritiesomitted), “ Congressis presumed to be
aware when it enacted RICO that, absent inclusion of an express
private right to obtain injunctive rdief, the language it selected
would be construed to exclude sucharight,” id. at 11 (emphesisin
origina). The absence of any such provison, the United States
explained, “makes clear that Congress did not intend to create a
private right to equitable relief under RICO.” 1d. at 12.

The legiddive higory of RICO, the United States observed,
“confirms that Congress made a ddiberate choice in omitting
authority for a private injunctive action.” 1d. The United States
pointed specifically to “ repeated attempts to do so” -- dl of which
failed -- both before and after the passage of RICO. Id. at 13.

Findly, as amatter of policy, the United States argued that “[i]t
isnather necessary nor gppropriate to construe RICO implicitly to
place . . . in private hands’ the “wide-ranging injunctive relief,
incdluding divestiture and corporate reorganizationand dissolution,”
whichRICO empowered the Attorney Generd to seek. Id. at 14.
Given the “rigor” of these remedies -- going so far as to include
“corporate death” -- it is “not surprisng,” the United States
reasoned, “that Congress entrusted the Attorney Generd, acting
with* officid unity of initiative,” withthe exdusveauthority to obtain
such rdief.” 1d. (some editing marks and citations omitted).

* * *

By in effect amending RICO to authorize private dvil suits for
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injunctive rdief, the Seventh Circuit has abolished the federal
government’s exdlusve prerogetive to seek suchrdief. Notonly is
this an affront to a unique federa executive power, it is an open
invitation to abuse. Under the decision below, private parties are
no longer limited to damages for the harm they suffered; they now
can seek equitable relief wholly independent of, and potentiadly in
conflict with, the decisons of the Attorney General regarding pursuit
of such rdigf. “That holding could adversdly affect the United
States ahility to obtain equitable relief suchas disgorgement when
both private parties and the government seek such relief for the
same conduct.” U.S. Br., Scheidler 11, p. 1.

Furthermore, private parties do not have the politica
accountability, or the duty to exercise prosecutorial discretion, that
apply to the federal government. Under the Seventh Circuit’ sfaulty
interpretation, the RICO injunctive weapon can now be misused --
as in the present cae -- as a means of waging politica or
commercial warfare againgt one' s adversaries.

This Court should reverse the Seventh Circuit and hold that
RICO does not authorize private injunctive relief.

IV. THISCOURT SHOULD LEAVENO DOUBT THAT
THISCASE ISOVER.

The Seventh Circuit identified no grounds for further prolonging
this lengthy case other than the posshility of granting some
injunctive relief under RICO, based upon the theory that the
Hobbs Act prohibits “violence alone,” i.e.,, unconnected to
robbery or extortion, and that this Court had overlooked and thus
not reversed four predicateactsof actua or threastened violence.
As demonstrated above, each of the three links in this chain of
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reasoning is independently flawed.

The Seventh Circuit not only failed to endorse any other theory
for extending the litigation, but in fact affirmatively forbade any
retrid or further development of the record

[1]t is too late in the day for the plantiffs to try to prove an
ertitlement to damages associated with [the “violence
predicates.] They had their chance to do so when the case was
tried in the didtrict court, and there is nothing in the Supreme
Court's opinion that would judtify re-opening the origind
judgment on this point . . . . [Our remand on the “violence”
predicatestheory] isnot . . . aninvitation @ther to the court or to
the parties to re-open that record. If thereisanything a dl thet
IS to be done, it must be based on the record that has already
been built.

OR Pet. App. at 7a-8a.

In dosing, we wish to re-emphasize that this remand is not a
“green light” to dart thisold litigation anew. ... [l]tistoo late
inthe day for the plaintiffs to try to seek additiona damagesredlief
for acts that they could have addressed at the origind tridl.

Id. at 16a-17a.

Respondents did not seek certiorari to contest the Seventh
Circuit’ spreclusonof damages, retrid, or reopening of the record.
Hence, there is no basis for respondents to pursue ill more
litigetion in this case.

The present case, at nineteenyears of age, haslong since passed
the point at whichNOW should be free to spend additiona months
and years pursuing new theories of ligbility. “Given the age of this
case, remanding to the district court unnecessarily wastesadditional
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judicid resources.” Id. at 24a (dissent below). This Court should
make clear beyond al doubt that petitioners are entitled to fina
judgment on all daims, and that the present caseisover. Asthis
Court said last time, “all of the predi cateacts supporting thejury’s
finding of a RICO violation must be reversed, the judgment that
petitioners violated RICO must aso be reversed, [and] the
injunction . . . must necessarily bevacated.” 1d. at. 48a(emphasis
added).

CONCLUSION

This Court should reverse the judgment of the Seventh Circuit
and remand with indructions to direct the entry of judgment for
petitionerson dl dams.

Respectfully submitted,

Thomas P. Monaghan Jay Alan Sekulow
John P. Tuskey Counsal of Record
LauraB. Hernandez  Walter M. Weber
Shannon D. Woodruff Paul J. Larkin, Jr.
Lary L. Cran Stuart J. Roth
Robert W. Ash Vincent P. McCarthy
American Center for Law Ann-Louise Lohr

and Justice American Center for Law
1000 Regent University Dr. and Judtice
VirginiaBeach, VA 23464 201 Maryland Ave,, N.E.
(757) 226-2489 Washington, DC 20002

(202) 546-8890
Attorneys for Petitioner Operation Rescue

September 2, 2005



