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I. Introduction

On August 17, 2009, Steven Ertelt foifenews.conreported that the House health care
reform bill, as introduced, “contain[s] a sectiddeftion 2511] allowing the nation’s biggest
abortion business to enter public schodls&ccording to the article, under the current hitle
government “would fund health clinics near or ie thation’s public schools.” However, these
clinics would not be left to the school's admirégton, but to the responsibility of the clinic
sponsor, which, due to the section’s broad wordamyld include Planned ParenthcbdAs
Ertelt reports, the bill requires the School Bakkshlth Clinic (SBHC) “sponsoring facility” to
“assume[] all responsibility for the SBHC adminégton, operations, and oversigft.” A
sponsoring facility as defined in the bill is “adpital; a public health department; a nonprofit
health care agency; [or] a local educational agéncy“Such broad wording outlining the
gualifications for government funds and accesshmslichildren could open the door for groups
like Planned Parenthood to operate the clinicscimosls with no oversight and full federal
government supporﬁ”

The National Assembly on School-Based Health Canebsite referred to an article on
Section 2511 that mentioned a Liberty Counsel meamaum regarding the provision. The
Liberty Counsel memo claimed that “[p]age 992 & Hll ‘will establish school-based “health”
clinics. Your children will be indoctrinated andurograndchildren may be aborted!”Divya
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Mohan Little, of the National Assembly on SchoolsBd Health Care is noted in the article as
stating, “[o]f the 2,000 clinics nationwide, noneywde abortions and the bill would not change
that.”® The authors of the article agreed, concluding thay saw “no language in the three
main versions of the bill that would allow schoalsed clinics, which have a long history of
providing basic health services to underprivilegadients, to provide abortion$.”

Il. History of SBHCs

School based health clinics are not a new phenomer8BHCs have been around for 30
years, and there are currently 2,000 clinics natida!® According to the Guttmacher Institute:

States are the largest source of funding for sechaséd health centers,
contributing almost $30 million in general revendesing the 1997-1998 school
year, reports Making the Grade, a national grangmam of the Robert Wood
Johnson Foundation that assists states in develgbe long-term financing
policies necessary to sustain school-based heealiters. Historically, federal
support for school-based health centers came ptymfaom the maternal and
child health block grant and the Healthy Schoolsity Communities program
(providing $9 million and $8 million, respectivelylowever, with school-based
health centers increasingly seeking third-partgnleirsement, Medicaid has also
becorﬂe an important source of support, contribugiingost $9 million in 1997-
1998:

Unfortunately, it is difficult to find current datan SBHCs. However, it is clear that some
SBHCs do provide reproductive health services ohesdype. The National Assembly on
School-Based Health Care conducted a national sefiositthe 2004-05 school year on school-
based health centers. Of the 1,709 identified detlsonnected programs nationwide . . . 1335
or 78% of known programs responded to the survey’ the report published by the National
Assembly on School-Based Health Care described 12@®5 sites providing a minimum of
primary care service® According to the report, “[m]ore than two-third§ SBHCs are
prohibited from dispensing contraception — a polagtermined most often by the school
district.”*®* The specific school or the state may also resthie dispensing of contraceptith.
But, according to the report,

[h]ealth centers serving middle and high schooldagf@dents (n=977) are more
likely to offer abstinence counseling (76%) andwvmte on-site treatment for
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sexually transmitted diseases (62%), HIV/AIDS caling (64%), and diagnostic
services such as pregnancy testing (78%). Famédpnhg services most often
encompass birth control counseling (65%) and follgw(48%). Aminority of
health centers neither provide on-site nor refeamooff-site provider for any
reproductive health servic&(italics added)

According to the table printed in the report, refjuctive health services offered on site by
SBHCs to adolescents included prenatal care, pagarsmfollow-ups for contraceptive users,
sexual orientation counseling, birth control colingg pregnancy testing, and abstinence
counseling®

A study published by the Guttmacher Institute oreggancy contraception found that of the
high school-based health centers surveyed, “[s]paycent of the centers provided education
about emergency contraceptive pills, and 59% pexvigferrals . . . . Only 30% of all centers
provided prescriptionst* The survey also found that of the clinics promigieducation and
referrals, “more than one-fifth of these had inéd services within the last year. . . [and]
[a]lthough fewer than one-third of the centers iteprescriptions, one-fifth of these had begun
doing so within the last yeaf®

A study from the early 1990s of six school basedltheclinics noted that one clinic, which
was administered by Planned Parenthood, did nad loaih contraception on site but provided
vouchers that students could use at a local PlaRaeehthood clini¢?

I11.The House Health Care Reform Bill

As introduced, H.R. 3200 does contain a SBHC pronis Section 2511 of the bill would
amend Part Q of Title Ill of the Public Health SeevAct (PHSA), which pertains to “Programs
to Improve the Health of Childred® Section 2511, as introduced, directs the Segretar
establish “a school-based health clinic programstimg of awarding grants to eligible entities
to support the operation of school-based healttiosli’®* SBHCs are defined as,

a health clinic that—

(A) is located in, or adjacent to, a school facilityadbcal educational agency;

(B) is organized through school, community, and hgaitivider relationships;

(C) is administered by a sponsoring facility; and

(D) provides, at minimum, comprehensive primary hesditvices during school
hours to children and adolescents by health primfieals in accordance with
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State and local laws and regulations, establiskeudards, and community

practice®
A sponsoring facility, as stated above, is definsedncluding “a hospital; . . . a public health
department; . . . a community health center; a nonprofit health care agency; [or]. . . a local

educational agency”® “Community health center” or, perhaps even mdkely, “nonprofit
health care agency” could include Planned Parenthdouring the Senate Health, Education,
Labor, and Pensions Committee’s consideration efhsalth care reform bill, Senator Mikulski
(D-MD) offered an amendment that ultimately passedCommittee. The second part of the
amendment added to the criteria required for gémtif a health plan as a “qualified health plan.”
The new section would require plans to,

include within health insurance plan networks thasssential community
providers, where available, that serve predomigatei-income, medically-
underserved individuals, such as health care peossiddefined in section
340B(a)(4) of the Public Health Service Act andvilers described in section
1927(c)(1)(D)()(1V) of the Social Security Act aet forth by section 221 of
Public Law 111-8*

Senator Orrin Hatch asked whether the languageef#isé community providers” would
include abortion providers like Planned ParenthSoMikulski admitted that “under the
definition of a women’s health clinic [that] it wisinclude Planned Parenthood clinié8."The
Committee rejected a subsequent amendment by 3edatoh that “would have prohibited
abortion coverage in a health care exchange fdicgants who receive government-subsidized
coverage.®’

The term “comprehensive primary health services'Section 2511(a) refers to the “core
services” offered by SBHCs encompassing the phlyaiwd mental health of the patients as well
as other optional services including oral healttd asocial or age-appropriate education
services® Physical health services include “[clomprehensigalth assessments, diagnosis, and
treatment of minor, acute, and chronic medical d@rs and referrals to, and follow-up for,
specialty care® Mental health services include “[m]ental healtssessments, crisis
intervention, counseling, treatment, and refemwah tontinuum of services including emergency
psychiatric care, community support programs, iipatcare, and outpatient programis.'The
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language in these provisions implicates abortiot@mreproductive health services in several
ways, as discussed below.

To be eligible for a grant under the newly creageant program, the entity must meet the
above definition of a SBHC, and it must submit @pleation, per the Secretary’s guidelines,
that contains evidence that the entity “meets rétkica necessary to be designated as an SBHC”
and “evidence of local need for the services tptmvided by the SBCH*® The application
must further include “an assurance” that the “SBs&rices will be provided in accordance with
Federal, State, and local laws governing obtaipagntal or guardian consent and . . . patient
privacy . . . 7, as well “an assurance” that the H&B “has established and maintains
relationships” with local health providers; willgMide on-site access during the school day and
back-up services when the school or SBHC is clodesl; “integrated into the school
environment;” and that the sponsoring facility amses “all responsibility for the SBCH
administration, operations, and oversig?%t.”Funds awarded under the grant program may be
used for “providing training related to the prowisiof comprehensive primary health services
and additional health services,” for the managenae operation of the SBHC, and for the
“payment of salaries for health professionals ateoappropriate SBHC personnéi.”

IV.Analysis

Given the wording of Section 2511, there is nothgnghibiting Planned Parenthood from
gualifying as a sponsoring facility to establistSBHC, as it could possibly be considered a
“‘community health center,” a “nonprofit health caigency,” or “a local educational agency.” In
fact, Planned Parenthood calls itself “a trustedilthecare provider, [and] an informed
educator.®

The language of the statute is also broad enough dbortion or abortion referrals,
contraceptive counseling or distribution, and otheproductive health services” could be
offered, absent state or local laws preventing sshiices. The terms “comprehensive primary
health services;” “minor [and] acute . . . medicahditions;” “referrals to . . . specialty care;”
and “referral to a continuum of services” and “itipat care” with regards to mental health could
all be potentially read to provide for abortion ecage.

First, the term “comprehensive primary health sss$i could include abortion coverage.
Although not directly analogous, a notice from Bepartment of Health and Human Services in
2000 defined “comprehensive women'’s health serViass

[s]ervices including, but going beyond traditiomaproductive health services to
address the health needs of underserved womee itotitext of their lives, including
a recognition of the importance of relationshipsromen’s lives, and the fact that
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women play the role of health providers and denisi@kers for the family. Services
include basic primary care services; acute, chramrid preventive services . * .

Though this language is not identical to the laggua H.R. 3200, it is similar in several areas.

Second, the “physical health services” definitimuld include reproductive health services.
The Department of Defense recently issued a rutingncluding forensic examinations after
incidents of sexual assault in military health qage. In discussing the coverage’s goal of
addressing medical needs of the person reportegalual assault, the ruling included the need
to “assess[] female patients for pregnancy risk aigtuss[] treatment options, including
reproductive health service®” Federal Courts have equated “abortion” with a dival
condition” when discussing whether an elective aboris a “serious medical need” that the
prison system is required to address under thet Bigiendment”

Third, the provision for “referrals to, and followp for, specialty care” might implicate
reproductive health services.

Fourth, the “mental health services” definition binclude reproductive health services.
Several courts have indicated that abortioiplicates mental health concerns. Bummit
Medical Center of Alabama v. Siegelnidnthe court reviewed an Alabama statute for
constitutionality, and concluded that a “medicaleegency” exception to an informed consent
requirement for abortion included both physical amental conditions that would endanger a
woman’s health in the abortion conté%t.The court also noted that “[ijn order to give peo
effect to th[e] express legislative intent [of tAéabama Legislature], the emergency medical
exception must be read to include both the physioal psychological health of the patiefft.”
Similarly, in Planned Parenthood of Southeastern Pennsylvan@asey*' the Court noted that
the statute did “not require a physician to compith the informed consent provisions ‘if he or
she can demonstrate by a preponderance of theneeidthat he or she reasonably believed that
furnishing the information would have resulted iseverely adverse effect on the physical or
mental health of the patient’® In Doe v. Boltori” the Court noted that the “medical judgment”
of a physician as to whether an abortion shoulé fakce “may be exercised in the light of all
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factors -- physicalemotiona) psychological familial, and the woman’s age -- relevant to the
well-being of the patient,” as “[a]ll these factangy relate to health**

However, according to Section 2511, the provisidn“@mprehensive primary health
services” must be done “in accordance with Staté kweal laws, regulations, established
standards, and community practié®. Therefore, existing state and local bars to theerage or
referral of such services would appear to remaiafiect. As noted above, state law and school
or school district policy currently governs whethegrtain reproductive health services are
offered. Arkansas law prohibits funds from beindgilized for abortion referral” and requires
specific, written parental consent for contraceptberviced® It further states that “[n]o state
funds shall be used for the purchase or dispendirgpntraceptives or abortifacients in public
schools.*” Colorado law states that “[nAone of the [statedngs [for SBHCs] shall be awarded
to provide abortion services in violatidfi"of the state constitutional prohibition on the wée
public funds “to pay or otherwise reimburse, eitdegectly or indirectly, any person, agency or
facility for the performance of any induced abanti’ Texas law states that “[rfleproductive
services, counseling, or referrals may not be piedithrough a school-based health center using
grant fusrfles awarded under this subchapter [the haydter concerns school-based health
clinics].”

While Section 2511 does require the SBHC to give &surance” that it will follow the
applicable federal, state, and local laws regarg@mgacy and parental consent, it is unclear how
useful such assurances would be. Planned Parehtrasoreceived criticism for not obtaining
such consent and for not reporting statutory rdpa. example, the organization Live Action has
taken undercover video of Planned Parenthood stafhbers discussing how the organization
can get around state laws on consent and statxépey The most recent press release pertaining
to an undercover video taken in Alabama in 200&sta

The video shows a Planned Parenthood staffer, ifd®htas “Tanisha,”
telling a purportedly 14-year-old girl with a 31areold “boyfriend” that Planned
Parenthood “does sometimes bend the rules alittlevhen it comes to reporting
statutory rape to state authorities. Despite strpagental consent laws in
Alabama, “Tanisha” also explains that a person wthth“same last name” as the
14-year-old would suffice as a guardian or parensign off for the minor’s
abortion. In an interview last week, [Troy] King |[pbhama Attorney General]
said, “If that tape is an accurate depiction of thdappening, that's very
troubling,” and “if that video is true and accuraad correct, it's extremely
troubling from a legal and moral point of view/.”
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According to another recent press release from Bieton about another undercover video
taken in 2008, a Planned Parenthood clinic in Tac#aizona has acted in a similar manner
when Lila Rose, the president of Live Action, wenposing as a 15-year-old girl who claimed
that her 23-year-old boyfriend had impregnated°heiShe was told not to bring him to the
judicial hearing for a bypass of Arizona’s conslemis. Live Action stated,

The footage raises concerns that despite earlingsu against it, Planned
Parenthood of Arizona may still ignore its legapensibility to report suspected
cases of child abuse. In 2002, a Maricopa CounpeBor Court found Planned
Parenthood criminally negligent for failing to repa 23-year-old statutory rapist,
instead performing a secret abortion on his 15-pédwictim.

Both Fox NewsandThe Washingtoifimeshave written articles about a video of Live Action
exposing Planned Parenthood’s failure to complyhwabnsent and statutory rape reporting
laws>® The video revealed a Planned Parenthood nursedtiag Lila Rose, who was posing as
a 13-year-old teen impregnated by her 31-year-olgriend, to cross state lines to obtain a
secret abortion and on how to cover for her bogttiby saying that he was only 14.These
undercover videos show that Planned Parenthoodamasultiple occasions and in multiple
states, failed to abide by existing laws, thusimgisquestions regarding the value of “an
assurance” by a Planned Parenthood sponsored S@elide by state notification laws.

Planned Parenthood has not made public stateménmtstlyl supporting Section 25F3.
However, Planned Parenthood has stated that itdveupport any health care reform that
ensured that community health care providers, sisckthemselves, are included in any health
care refornt® Planned Parenthood supports educating women, wueh, teenagers about
women’s health issues and states on their weltste t

Women must be able to access health care withautdfeviolence, harassment,
or intimidation. Young people must be able to getusate information about
their health and how to protect it. And women, mamg teens must [be] able to
make their own decisions about their health and fb&ures without government
intrusion®’
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Planned Parenthood also fights for what they da#dl Sex Ed” in our nation’s schodfs,
stating “[tlhe best way to help teens prevent shxusansmitted infections and unintended
pregnancies is to provide them with comprehensivedically accurate, age-appropriate
information.” This would include “information about abstinerasewell as contraception, and
how to avoid sexually transmitted infections, sashHIV/AIDS.”® In light of the information
on their website, Planned Parenthood would likelgp®rt any health care reform that would
promote these ideals.

If this provision is included in the final healtlre bill, Congress must include a provision
stating that no grant funds may be allocated to G8Hhat provide abortion services or referrals.
Similarly, states and localities could pass lawsraes restricting SBHCs from providing
abortion services or referrals.

%8 plannedparenthood.org, Fighting for Real Sex Bg;/lwww.plannedparenthood.org/key-issues/fightiagl-
ggx-ed-25939.htm (last visited September 3, 2009).
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