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Religious Holiday Displays Information Letter
Dear Concerned Citizen:

Members of your community are undoubtedly makingpgrations for the celebration of the
holidays by decorating public streets, sidewalksl parks with a variety of cheerful and festive
holiday decorations. Some communities may chooserdgons that include snowmen, reindeer,
trees, bells, holly, etc. Most certainly, many induals will want to express the religious origins
of the holiday season by displaying nativity sceaed menorahs. As such, the purpose of this
letter is to address the constitutionality of ptevand government-sponsored holiday displays
and assist you in defending the rights of citizenyour community who desire to erect such
displays during the holiday season.

By way of introduction, the ACLJ is an organizatidedicated to the defense of constitutional
liberties secured by law. ACLJ attorneys have aigoefore the Supreme Court of the United
States in a number of significant cases involvimg freedoms of speech and religi®@ee, e.g.,
Pleasant Grove City v. Summu@ase No. 07-665 (U.S. argued Nov. 12, 2088)Connell v.
FEC, 540 U.S. 93 (2003) (unanimously holding that ménenjoy the protection of the First
Amendment)Lamb’s Chapel v. Center Moriches Sch. DiS08 U.S. 384 (1993) (unanimously
holding that denying a church access to public schemises to show a film series on parenting
violated the First Amendment3d. of Educ. v. Mergend96 U.S. 226 (1990) (holding by an 8-1
vote that allowing a student Bible club to meeteopublic school’'s campus did not violate the
Establishment Clause)d. of Airport Comm’rs v. Jews for Jesu482 U.S. 569 (1987)
(unanimously striking down a public airport’s bam leirst Amendment activities).

By this letter, the ACLJ will specifically addregsestions regarding the placement of religious
Christmas displays in public parks. Please fed foeuse this letter to educate your city leaders
about your rights.

l. Frequently Asked Questions

There are many questions that may arise when dealith the important issues of free speech in
the context of privately sponsored religious digplaVhat follows are answers to questions that
arise most frequently.

A. What is a public forum?

The Supreme Court of the United States has idedtifinree types of public property for First
Amendment expressive purposes: the traditional ipudblum, the open or designated public



forum, and the non-public forunRerry Educ. Ass’'n v. Perry Local Educators As#60 U.S.

37 (1983). Certain government properties are pregutn be traditional public fora (streets,
sidewalks, and parkspee United States v. Gract61l U.S. 171, 177 (1983). As the Supreme
Court has stated, “Wherever the title of streets garks may rest, they have immemorially been
held in trust for the use of the public, and tim# of mind, have been used for the purposes of
assembly, communicating thoughts between citizemd discussing public questionddague v.
C.1.O, 307 U.S. 496, 515 (1939).

In addition to streets, sidewalks, and parks, o#tteas that “the state has opened for use by the
public as a place for expressive activity” may loasidered “open or designated” public fora.
Whether the property in question is consideredaditional public forum€.g, street, sidewalk,
park, or plaza) or a designated public foruarg( a government building, community center or
other state-owned facility), the ability of govergiauthorities “to limit expressive activities [is]
sharply circumscribed.Perry Educ. Ass’n460 U.S. at 45. State officials may not censor
religious speakers from these places unless theyudstrate a compelling government interest
for doing so.Carey v. Brown 447 U.S. 455, 461, 464 (1980). As the Court held.amb’s
Chapel] 508 U.S. at 394, “[tlhe principle that has emédrgem our cases ‘is that the First
Amendment forbids the government to regulate spéeashays that favor some viewpoints or
ideas at the expense of others.” (quot@ity Council of Los Angeles v. Taxpayers for Vincen
466 U.S. 789, 804 (1984)).

B. Does the “separation of church and state” forbidreligious displays on
government property?

NO. Some officials mistakenly believe that the Consitiin mandates that no religious activity
can take place on public property, even when peieatizens are involved. The Supreme Court
has consistently ruled that the Establishment @alges not require a state entity to exclude
private religious speech from a public forum. Jtirsfact,

peculiar to say that government “promotes” or “fié/oa religious display by

giving it the same access to a public forum thiabthler displays enjoy. And as a
matter of Establishment Clause jurisprudence, we ltansistently held that it is
no violation for government to enact neutral pelcithat happen to benefit
religion.

Capitol Square Review & Advisory Bd. v. Pingh#5 U.S. 753, 763-64 (1995).

In one of the most powerful proclamations upholdimg rights of private religious speakers in a
public forum, the Supreme Court stated:

The contrary view . . . exiles private religiouseeph to a realm of less-protected
expression heretofore inhabited only by sexuallliei displays and commercial
speech. . . . It will be a sad day when this Coasdts piety in with pornography,
and finds the First Amendment more hospitable teape expletives . . . than to
private prayers. This would be merely bizarre weslggious speech simply as



protected by the Constitution as other forms ofgig speech; but it is outright
perverse when one considers that private religi@mxpression receives
preferentialtreatment under the Free Exercise Clause. It ianswer to say that
the Establishment Clause tempers religious speBghits terms that Clause
applies only to the words and actsgufvernmentit was never meant, and has
never been read by this Court, to serve as an im@ed to purelyprivate
religious speech connected to the State only thratgyoccurrence in a public
forum.

Id. at 766-67 (internal citations omitted).

Moreover, inMergens the Supreme Court noted a key distinction in tieigard: “there is a
crucial difference betweegovernmentspeech endorsing religion, which the Establishment
Clause forbids, andrivate speech endorsing religion, which the Free SpeadhFaee Exercise
Clauses protect.” 496 U.S. at 250. In fact, ther&me Court has stated that a policy of
excluding private religious speakers from publiagagls where other speakers are permitted is
unconstitutional:

Indeed, the message is one of neutrality rathen #radorsement; if a State
refused to let religious groups use facilities ogenothers, then it would
demonstrate not neutrality but hostility towardigeln. “The Establishment
Clause does not license government to treat religiod those who teach or
practice it, simply by virtue of their status a<lsuas subversive of American
ideals and therefore subject to unique disabilities

496 U.S. at 248 (quotinglcDaniel v. Paty435 U.S. 618, 641 (1978)).

C. Can the government erect holiday displays that nclude religious
components?

YES. In Lynch v. Donnelly 465 U.S. 668 (1984), the Supreme Court addresked
constitutionality of a government-erected crechigniicantly, the Lynch Court upheld the
constitutionality of the holiday display in thatseabecause the creche was a part of a larger
holiday display in which there were a variety ofdar symbols.

Courts generally examine several aspects of aajisfd determine whether a government-
sponsored display violates the Constitution. 3w las the religious elements of the display are
part of a larger holiday expression—with Christrirags, Santa Claus, or the like—the display is
constitutional. This particular area of the lawfireely nuanced, however, and various federal
circuits have examined different aspects of display determine their constitutionality. At
present, the Supreme Court has offered little fatation of the principles it espousedLlignch
County of Allegheny v. ACL492 U.S. 573 (1989), atinette

D. Is the display of Christmas trees considered a rejious endorsement?



NO. The Supreme Court hagversaid that government may not display Christmasstaring
the Christmas holiday season. In fact, the Cowstdagd the opposite:

The Christmas tree, unlike the menorabh, is nolf itsseeligious symbol. Although
Christmas trees once carried religious connotatitniay they typify the secular
celebration of Christmas. . . . Numerous Amerigalase Christmas trees in their
homes without subscribing to Christian religiousidde, andwhen the city’s tree
stands alone in front of the City-County Building,is not considered an
endorsement of Christian faith.

County of Allegheny 92 U.S. at 616-17 (emphasis added) (internaficit omitted).

Moreover, inLynch v. Donnellythe Supreme Court recognized that Christmas Na@onal
Holiday observed “in this country by the people,tbg Executive Branch, by the Congress, and
the courts for two centuries.” 465 U.S. at 686.Jastice O’Connor explained, “[c]elebration of
public holidays, which have cultural significanceer if they also have religious aspects, is a
legitimate secular purposdd. at 691 (O’Connor, J., concurring).

E. Are private citizens ever prohibited from erectng religious holiday displays
on public property?

YES. In County of Alleghenyprivate citizens erected a créche inside a gowem office
building. The situs of the creche was not tradaibnopen to a variety of speakers, and the
Supreme Court specifically noted that a public fierwas not involved. This display was held
unconstitutional because the private speaker’'s agesgvas communicated in an area that the
government controlled, thus increasing the impoessif government sponsorship of the speech
at issue. Because the display focused on Chrigiaments of Christmas (depicting only a
créche), the display unconstitutionally entangheelgovernment with religion.

In Pinette however, the Supreme Court distinguish@dunty of Alleghenyby noting that
location of the creche in that case was not a publum. If the location in question had been
“available to all on the same terms, ‘the presefdée creche in that location for over six weeks
would thennot serve to associate the government with the crécRenette 515 U.S. at 764
(quotingCounty of Allegheny492 U.S. at 599-600 n.50). ThiignchandCounty of Allegheny
do not support the proposition that public offisiaust exclude private religious speech from a
public forum. Any resort to these cases to juspfphibiting private citizens from erecting
religious holiday displays in traditional or opembfic fora is erroneous.

I. The First Amendment Protects the Right of CitizensCivic Groups, and Churches to
Erect Religious Displays in Public Fora.

The Constitution protects the right of private z8tis to engage in religious speech in a public
forum. As mentioned above, Rinette,the Supreme Court held that a private group corddte
cross in a public park during the holiday seasunette 515 U.S. at 770. The Court noted:



Respondents’ religious display in Capitol Squares wavate expression. Our
precedent establishes that private religious speémh from being a First
Amendment orphan, is fully protected under the F8peech Clause as secular
private expression. . . . Indeed, in Anglo-Ameridastory, at least, government
suppression of speech has so commonly been dirgutsgisely at religious
speech that a free-speech clause without religionldvbe Hamlet without the
prince.

Id. at 760 (internal citations omitted). Key factorghe Court’s decision were: 1) the public park
in question had historically been open to the mufdi a variety of expressive activities; 2) the
group erecting the cross had requested permiskrongh the same application process and on
the same terms required of other private groupd; 3nthe group planned to accompany the
cross with a sign disclaiming any government sprsigp or endorsemernid. at 763;id. at 782
(O’Connor, J., concurring)d. at 784 (Souter, J., concurring).

In addition, theCounty of Alleghenyand Lynch cases establish that religious displays on
government property that is not a public forum nmeyertheless be constitutional if they are
accompanied by other secular symbols relating ¢ohtiliday. For example, the holiday display
upheld inLynch contained a créche, as well as a Santa Claus hoeiedeer, candy canes, a
Christmas tree, carolers, and toys. 465 U.S. at Bi& display upheld i€ounty of Allegheny
contained a menorah and a Christmas tree. 492at/582.

Thus, Pinette Lynch andCounty of Alleghenyeach that private citizens may erect religious
displays on public property if:

1) the property is a public forum on which the goweent has permitted a wide
variety of expressive conduct (at least where tieige sign informing the public
that the display is sponsored by private citizensl #he government is not
endorsing its message); or

2) the display is accompanied by a variety of sachbliday symbols such that
the overall message of the display is not exclugioeprimarily religious.

The Ten Commandments cases decided by the Suprearé i@ 2005 reaffirmed that holiday
displays similar to the one ibynch are constitutional. InVan Orden v. Perry545 U.S. 677
(2005), the Court upheld a display of monuments laistbrical markers near the Texas State
Capitol which included the Ten Commandments. Viam Ordenplurality discussed.ynch at
several points and reiterated thynch Court’s statement that “[t]here is an unbrokeridms of
official acknowledgment by all three branches of@mment of the role of religion in American
life from at least 1789.1d. at 686 (Rehnquist, C.J., plurality) (quotibgnch 465 U.S. at 674);
see alsad. at 689-90. Justice Breyer’s concurring opinion bagized that the context of a Ten
Commandments display largely determines whethes itonstitutional, and Justice Souter’s
dissent compared the Ten Commandments displayettndhiday display that the Court struck
down inCounty of Alleghengnd argued that the displaylignchhad a more secular contebd.

at 700-02 (Breyer, J., concurringg; at 738-97 (Souter, J., dissenting).



In McCreary County v. ACLU of Kentugky45 U.S. 844 (2005), the Court declared a coudbo
display of historical documents which included ffen Commandments unconstitutional. The
Court analyzed the purpose, context, and historthefdisplay, noting that it began as the Ten
Commandments standing alome. at 681-68. The Court distinguished its holidayptiig cases
by stating that “[c]réches placed with holiday syish. . . do not insistently call for religious
action on the part of citizens; the history of pugtthe Commandments expressed a purpose to
urge citizens to act in prescribed ways as a pats@sponse to divine authorityld. at 877
n.24. Justice Scalia’s dissent argued that “[titkmawledgment of the contribution that religion
in general, and the Ten Commandments in particllave made to our Nation’s legal and
governmental heritage . . . seems to be on par thé@hnclusion of a creche or a menorah in a
‘Holiday’ display that incorporates other seculgmsbols.” Id. at 905 (Scalia, J., dissenting). He
argued thaLynchandMarsh v. Chambers163 U.S. 783 (1983), “ought to decide this cakk.”

The following presents a summary of relevant deassifrom various federal courts of appeals
and district courts around the country. Even inahsence of a case from your jurisdiction, it is
imperative to understand that the Supreme Couetsstbns inLynch County of Alleghenyand
Pinetteare binding upon the courts in every state.

A. Court of Appeals for the First Circuit — governing Maine, New Hampshire,
Vermont, and Rhode Island

In Knights of Columbus v. Town of Lexingt@Y2 F.3d 25 (1st Cir. 2001), the First Circuit
affirmed that a government may place content-nétgsdrictions on the time, place, and manner
of speech in public fora as long as the restrigtiare narrowly tailored to achieve a significant
governmental interest and allow the public ampterahtive avenues of communication. The
court, in Knights of Columbysupheld a city policy forbidding all “unattendedsplays” on
public property over the plaintiff's objection th#tie policy violated individual free speech
rights. Thus, in some circumstances, the governmey deny all private citizens access to a
forum for expressive purposes as long as the céstri is reasonable and not based on the
content of the citizens’ speech.

In Osediacz v. City of CranstpB44 F. Supp. 2d 799 (D.R.l. 2004), the distratrt rejected an
Establishment Clause challenge to a holiday displayhe front lawn of City Hall. The display
included a lighted Christmas tree, a menorah witlaabad wishes you a Happy Chanukah”
sign, a nativity scene, an angel, snowmen, SardasCpink flamingos with Santa hats, and a
“Happy Holidays from the Teamsters Union” sign. iéhe/as also a disclaimer near the display.
See als@sediacz v. City of Cranstpdl14 F.3d 136 (1st Cir. 2005) (dismissing plafstifree
speech claim for a lack of standing and noting thaintiff did not appeal the district court’s
grant of summary judgment on the Establishment $&arlaim);Amancio v. Town of Somerset
28 F. Supp. 2d 677 (D. Mass. 1998) (holding thabkday display on the Town Hall's lawn
containing a nativity scene, a Christmas tree, Sata Claus violated the Establishment Clause
because it lacked sufficient secular content).

B. Court of Appeals for the Second Circuit — goverimg Connecticut, New York
and Vermont



Before Pinette was decided, the Second Circuit twice held thdtdag displays on public
property containing religious symbols violated Bsablishment Claus&eeChabad-Lubavitch
of Vermont v. Burlingtgn936 F.2d 109 (2d Cir. 1991) (refusing to requreity to include a
menorah in its holiday display at city hall becauseng so would violate the Establishment
Clause); Kaplan v. Burlington 891 F.2d 1024 (2d Cir. 1989) (holding that an ttemaled
menorah display violated the Establishment ClauBe).see McCreary v. Stoné39 F.2d 716
(2d Cir. 1984), aff'd by an equally divided cousBd. of Trs. v. McCreary471 U.S. 83 (1985)
(applyingLynchin holding that a creche display in a public paith an appropriate disclaimer
would not violate the Establishment Clause).Plimette however, the Court cited these two
Second Circuit decisions, as well as a Fourth @iase, to state that its decision would resolve
the split in the federal appellate courts on trsuesof holiday religious displays. Thus, both
Chabad-Lubavitchand Burlington have been superseded by the Supreme Court’s @edisi
Pinette

After Pinette the Second Circuit upheld the constitutionalifyaocity holiday display that
included a creche, menorah and Christmas Ekssvski v. City of Syracus#&23 F.3d 51 (2d Cir.
1997). Wreaths and lighting adorned nearby citypgarand buildings, and the city owned the
contents of the display and paid for its set-up @odhination throughout the holiday season.
The display was located in a public park, and a pigsted near the menorah stated that a private
group sponsored the display. The Second Circugchthtat the display was similar in content to
the displays upheld ihynchand County of Alleghenyin 2006, the court also upheld a public
school policy which encouraged schools to dispkgcular” holiday symbols such as Christmas
trees, menorahs, and the Star and Crescent anduthged the display of more religious
symbols such as nativity scenes or excerpts frarBible, Torah, or QurarSkoros v. City of
New York437 F.3d 1 (2d Cir. 2006).

The district courts in the Second Circuit have dediseveral holiday display cas€ge Ritell v.
Village of Briarcliff, 466 F. Supp. 2d 514 (S.D.N.Y. 2006) (prohibitthg display of a menorah
in a city park without any other holiday displayghwvhich to contextualize it; the Village’'s
prohibition of all unattended private displays vieasful, but once it displayed a menorah, it had
to include some other displays such as the pléimtiféche);Spohn v. Wes2000 U.S. Dist.
LEXIS 14290 (S.D.N.Y. 2000) (upholding a holidaysplay in a government medical center
which included “Happy Hanukkah” signs, menorahsy gwldiers, Christmas trees, Santa
Clauses, posters celebrating Kwanzaa, and signangmg Muslim prayer services and noting
that the addition of a nativity scene was not dtuisdnally required);Mehdi v. U.S.P.$988 F.
Supp. 721 (S.D.N.Y. 1997) (rejecting a claim thaistpoffices cannot be decorated with
Christmas trees and menorahs without also disgiaie Muslim Crescent and Star since post
offices are typically nonpublic fora)-lamer v. City of White Plains841 F. Supp. 1365
(S.D.N.Y. 1993) (holding unconstitutional a citysodution which prohibited fixed outdoor
displays of religious or political symbols suchnasnorahs in city parks).

C. Court of Appeals for the Third Circuit — governing Pennsylvania, New
Jersey, and Delaware



The Third Circuit, inACLU v. Schundlerl68 F.3d 92 (1999), upheld the constitutionatitya

city holiday display depictinginter alia, a créche, a menorah, Christmas trees, Santa,Claus
Frosty the Snowman, a sled, Kwanzaa candles, andityns celebrating the cultural and ethnic
heritage of the city’s residents. The city owne@jnmtained, and stored the items in the display,
which was located in front of city hall. UsilgynchandCounty of Alleghenfor the basic legal
principles involved, the court lamented the conundof discerning what type of display passes
constitutional muster. The court asked: Within wtliagtance must each display element be from
another element? What effect does the size of ekrhent have on the constitutionality of the
overall approach? In other words, “how many canalyes offset one Jesus?” The court upheld
the display because it was similar in many respectise display upheld i€ounty of Allegheny

In Sechler v. State College Area Sch. Di$21 F. Supp. 2d 439 (M.D. Pa. 2000), the district
court appliedSchundlerLynch andCounty of Alleghenin upholding a school’s holiday display
and song program which included various referetoe€hristmas, Chanukah, and Kwanzaa.
The court noted that public officials have sometude in designing permissible holiday
displays, adding that a plaintiff displeased withdigplay is “not entitled to a display of his
choosing.”

D. Court of Appeals for the Fourth Circuit — governing Maryland, Virginia,
West Virginia, North Carolina, and South Carolina

In Smith v. County of Albemarl895 F.2d 953 (4th Cir. 1990), the Fourth Cirdwetd that the
Establishment Clause banned a local chapter ofdlyeees from erecting a créche in a public
forum. HoweverSmithpredates and cannot be reconciled Withette As noted previously, the
Pinette Court citedSmith as well as two Second Circuit decisions, indigatihat its decision
would resolve the split among federal appellatertsoon the question of private religious
displays in public fora. Thus, regarding the cdosibnality of private religious displays in
public fora,Smithhas been superseded by the Supreme Court’s deaidfinette

E. Court of Appeals for the Fifth Circuit — governing Texas, Louisiana, and
Mississippi

At present, there are no major Fifth Circuit coaginions clarifying the Supreme Court’s
guidelines for religious holiday displays.

F. Court of Appeals for the Sixth Circuit — governng Kentucky, Ohio,
Michigan, and Tennessee

In Americans United for Separation of Church & Stat€ity of Grand Rapids980 F.2d 1538
(6th Cir. 1992), the Sixth Circuit held that a @tiely funded menorah display erected during
Chanukah in a traditional public forum did not @t the Establishment Clause. Grand Rapids
had no role in funding, housing, or erecting treust—the city merely granted a permit for the
display. While this was the only holiday displag&ed in the area, this was simply because the
city had not created its own display and no othigaenization had requested a permit to erect its



own private display. In addition to a “Happy Chaabksign, the private organization displayed
a sign stating that the city did not endorse thaets of the display.

The Sixth Circuit discussed the constitutionalityhe display:

What the members of Chabad House seek in this coudully consistent with,
and does not violate, our traditional division begéw church and state. . . . They
merely ask that they not be spurned because thrayseho praise God. Instead of
forcing them to remain on our sidelines, our Cduastin offers them a platform
from which to proclaim their message. In a tradi@ibpublic forum, as at the
ballot box, all citizens are insiders as they dedkfluence our civic life.

Id. at 1554. The court concluded that the governmenmij was not an endorsement of any
particular message, and that the disclaimer of eitgorsement was “not necessarily required.”
The court added that the presence of a disclaimeti@e location of a display are just some of
the many factors to be considered in cases ofypes

The Sixth Circuit has discussed the constitutiapadif holiday religious displays on several
other occasionsSeeChabad of S. Ohio & Congregation Lubavitch v. GifyCincinnatj 363
F.3d 427 (6th Cir. 2004) (holding unconstitutioaatity ordinance which prohibited the display
of privately owned structures at a public squarenduthe holiday season because the area was
traditionally open to the public for expression dhd city’s purpose was to prohibit unpopular
content from being expresse@ongregation Lubavitch v. City of Cincinng®7 F.2d 1160 (6th
Cir. 1993) (noting that religious symbols can bet gd a constitutional holiday display and
holding that a city cannot use its ability to regalthe time, place, and manner of expression to
effectively exclude unpopular viewpoints from a fpecldforum); Doe v. City of Clawsqn915
F.2d 244 (6th Cir. 1990) (upholding a holiday dagpbn the front lawn of a city hall which
included a nativity scene, Santa Claus, a Noel, Stjmistmas trees, gift packages, a “Season’s
Greetings” sign, lights, and candles).

The Sixth Circuit’s holding ilRmericans Unitedvas subsequently appliedJdocham v. Tuscola
County 239 F. Supp. 2d 714 (E.D. Mich. 2003), wheredisgrict court upheld a holiday display
that appeared every year outside the Tuscola Cdlitythouse and included a privately owned
nativity scene, toy soldiers, wreaths, a “Seasomre{ihgs” message, and pine garlarigke also
Doe v. Wilson County Sch. Sy864 F. Supp. 2d 766, 799-801 (M.D. Tenn. 2008h@iding the
“‘inclusion of a brief two minute nativity scene thie end of a twenty-two minute Christmas
program” that featured numerous secular aspects asi@ ballerina, toy doll, toy soldier, Santa
Clause, jack-in-the-box, teddy bear, and reindeer).

G. Court of Appeals for the Seventh Circuit — govaming lllinois, Indiana, and
Wisconsin

In Doe v. SmalJl964 F.2d 611 (7th Cir. 1992), the Seventh Circpiheld the right of private
citizens to display in a public park paintings dejpig the life of Christ. Th®oe court rejected
the argument that the exhibition had been “poisbritause at one point the government



owned and sponsored the exhibition. The court tletd the city had properly relinquished
ownership of the paintings to a private group drad such relinquishment cured any government
endorsement of religion that resulted from the’sibwnership.

In Grossbaum v. Indianapolis-Marion County BuildingtiAarity, 63 F.3d 581 (7th Cir. 1995),
the Seventh Circuit reversed the district courésigion that refused to allow a religious group to
display a menorah in a government building. Thertcbald that the building was a non-public
forum. Even so, because various other groups wemaitied to place displays in the building,
the court held that the denial of the religiouspliig was unconstitutional viewpoint
discrimination. The court further stated that theligious holiday” was correctly characterized
as a “subject” for purposes of the forum analysigd that the religious display must be included
along with the various other viewpoints.

The court inGrossbaundistinguished the facts of that case from a previaling that affirmed

a locality’s right to prohibit all private displaykl. at 592 n.12¢f. Lubavitch Chabad House,
Inc. v. City of Chicago917 F.2d 341 (7th Cir. 1990). Althou@ounty of Alleghengllows the
government to permit private individuals to ereetigious displays, the Seventh Circuit
explained that the law does na@quire localities to permit such displays because “[t{Digy
could use its own property to send a non-religioolday message without opening its property
to messages by others.” 63 F.3d at 592 n.12. Hewy¢he facts oGrossbaunwere different;
the Grossbaumdecision affirmed that viewpoint discrimination @frivate speech is not
permissible, even in a non-public forum.

H. Court of Appeals for the Eighth Circuit — governing Minnesota, North
Dakota, South Dakota, Nebraska, lowa, Missouri, andrkansas

The Eighth Circuit, inACLU v. City of Florissant186 F.3d 1095 (8th Cir. 1999), upheld the
constitutionality of a holiday display that contadh inter alia, a creche, candy canes, a
Christmas tree, wrapped gifts, a snowman, reindget,Santa Claus. The display was located at
the city civic center. Based dbounty of Alleghenythe court was firmly convinced that the
display was constitutional.

l. Court of Appeals for the Ninth Circuit — governing California, Arizona,
Nevada, Oregon, Idaho, Washington, Montana, Hawaiiand Alaska

In Kreisner v. City of San Diegd F.3d 775 (9th Cir. 1993), the Ninth Circuit eftha city’s
issuance of a permit granting a private group’suahmequest for use of a pavilion in a public
park for a biblical display during the holiday seasIn affirming the free speech rights of
private citizens, th&reisnercourt held: “the Committee [seeking to erect tleplady], like other
citizens of diverse views, has a right to expréssiews publicly in areas traditionally held open
for all manner of speech. Tolerance of religiousegin in an open forum does not confer any
imprimatur of state approval on religious sectspoactices.”ld. at 785 (quotingwWidmar v.
Vincent 454 U.S. 263, 274 (1981)).

The Ninth Circuit has also noted that localitiearwat utilize public holiday displays to promote
one religion to the exclusion of all otheBee Am. Jewish Cong. v. City of Beverly HaI3 F.3d
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379 (9th Cir. 1996) (holding unconstitutional aydtpolicy of allowing a private stand-alone
menorah display in a public park every year whigmying other groups’ requests to build a
winter solstice or Latin cross display).

J. Court of Appeals for the Tenth Circuit — governng Utah, Wyoming,
Colorado, Kansas, Oklahoma, and New Mexico

The Tenth Circuit, inWells v. City & County of Denve257 F.3d 1132 (10th Cir. 2001), upheld
the constitutionality of a Denver display on pulgioperty that includednter alia, a créeche, tin
soldiers, Christmas trees, snowmen, reindeer, amtbSClaus. The city owned the display, but
corporate sponsors provided some funding. A pricétteen demanded the right to display her
“winter solstice” sign as part of the city’s exhibbut the court upheld Denver’s right as a
government speaker to determine the content dficliday display.

K. Court of Appeals for the Eleventh Circuit — govening Alabama, Florida, and
Georgia

In Chabad-Lubavitch of Georgia v. Milleb F.3d 1383 (11th Cir. 1993), the Eleventh Circui
upheld the right of a religious group to erect Bgreus display in a public forum within a
government building during a religious holiday. Theurt relied heavily on the principle
established in several cases that the Establish@lanse does not present a barrier to religious
persons seeking equal access to public propertieth® same basis as other groups in the
community. The court iMiller explained that,

because the religious speech is communicatedruregoublic forum . . . the state,
by definition, neither endorses nor disapprovesthaf speech. By permitting
religious speech in a public forum—whether in tleath of a core government
building, in the Georgia Governor's mansion, orte outer reaches of some
state-owned pasture—the state simply does not seddiut rather acts in a
strictly neutral manner toward, private speech.

Id. at 1393.In Snowden v. Town of Bay Harbor Islan@58 F. Supp. 2d 1178 (S.D. Fla. 2064),
the district court issued a preliminary injunctiogguiring the town to allow the plaintiff to
include a nativity scene in an already existingday display on public property comprised of a
Christmas tree, menorah, and decorative sailbcEte. court stated that the display was
unconstitutional in its original form—when it indad only a menorah and sailboats—and that
the later addition of a Christmas tree made thplaysconstitutionalSee also Calvary Chapel
Church, Inc. v. Broward County99 F. Supp. 2d 1295 (S.D. Fla. 2003) (holdireg @roward
County must include Calvary Chapel’s “Jesus isRkeason for the Season” display in its annual
“Holiday Fantasy of Lights” event so long as thepiiay identifies the Church as the speaker).

1. Conclusion

L Aff'd by 198 Fed. Appx. 833 (11th Cir. 2006) (per curiam)gublished).
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It is clear that private religious displays in paldbra are constitutional. In parks, town squares,
plazas, and even government buildings which haea lopened for public expression, citizens,
civic groups, and churches may erect private mlgi displays without violating the
Constitution. In certain circumstances, local goveent may deny private individuals the right
to put up displays (for example, by prohibiting aitended displays” in a non-traditional public
forum), but such policies must be based on comtentral criteria rather than the “religious”
nature of the display. Similarly, the governmentyraegect holiday displays that contain a créche,
menorah, or other religious elements as long aslidpday also celebrates the secular facets of
the holiday.

It is our hope that this letter has helped clatiig rights of private citizens to erect religious
displays in public parks and other public fora. Thmerican Center for Law and Justice is
committed to defending the rights of individualsiwe public arena. Please feel free to share this
informational letter with your city council, theattorney, and others in your community.
Sincerely,

AMERICAN CENTER FOR
LAW AND JUSTICE

JAY ALAN SEKULOW
CHIEF COUNSEL

12



