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ACLJ '
American Center

for Law & Justice

March 24, 2022

The Honorable Adrienne A. Jones
Speaker of the louse

H-101. State House

104} State Circle

Annapolis. MD 21401

Deur Speaker Jones:

We wish to draw your attention to two Maryland bills that have been introduced
during the 2022 legislative session: Senate Bill 669 and House Bill 626. The American
Center for Law and Justice ("ACLJ”) addresses these bills on behall of itsell and over
394.000 of its members, including over 5.800 Maryland residents. who value the sanctity
ol life.!

By way of introduction. the ACLJ is a national nonprofit organization dedicated to
the detense of constitutional liberties secured by law. including the defense of the sanctity
of human life. Counsel for the ACLJ have presented expert testimony before state
(including Maryland) and federal legislative bodies. and have presented oral argument.
represented parties. and submitted amicus briefs before the Supreme Court of the United
States and numerous state and lederal courts in cases involving a variety of issues.
including the right to life. See, e.g.. Pleasant Grove Ciy v. Swemmum. 555 1.8, 460 (2009):
Whole Waoman's Health v. Hellerstedr. 136 S, Ct. 2292 (2016): June Medical Servs. v
Russo. 140 S, C 2103 (2020): Dobbs v. Jackson Women's Health Org. . No. 19-1393 (Sup.
Cr).

On January 31, 2022. House Bill 626 — Pregnant Person’s Freedom Act of 2022
sponsored by forty-eight delegates and led by Delegate Nicole A. Williams, was read in
the House and referred to the Health and Government Operations ("“HGO™) Commitiee. On
February 17. 2022, House Bill 626 was scheduled for an HGO Committee hearing on
March 11, 2022, The ACLJ submitted written testimony to the HGO in opposition to the
bill and presented oral opposition testimony at the hearing. House Bill 626 1s now currently
waiting o be scheduled for @ Committee vote.

' Stop Barbaric New Abortion Laws. ACLLORG. htips://aclj.org pro-life stop-barbaric-new -abortion-laws
(last visited Mar, 22.2022),



On February 4. 2022. a near identical bill. Senate Bill 669 — Pregnant Person’s
Freedom Act ol 2022 - sponsored by Senator William C. Smith. was read in the Senate
and referred to the Senate Judicial Proceedings Committee. On February 8. 2022, Senate
Bill 669 was scheduled fora Committee hearing on February 23. 2022, but was rescheduled
and the second hearing was later canceled. Senate Bill 669 is currently awaiting another
Commitiee hearing date. or 1o be withdrawn [rom consideration.

Because House Bill 626 and Senate Bill 669 are identical in substance. we have
combined our below legal analysis concerning them. We respecifully request that you
refuse to bring House Bill 626 to a vote. should it reach that place in the legislative process.

Legal Analysis of H.B. 626 and S.B. 669
/ Background

Maryland’s statute prohibiting the murder or manslaughter ol a viable fetus—Md.
Code Ann.. Criminal Law § 2-103—protects pregnant women and their preborn children
from acts of violence committed by third parties: it has nothing to do with abortion. The
statute would apply where. for example. a boy(riend or stranger strikes or stabs a pregnant
woman which causes the child to die before or after birth. The statute expressly excludes
abortion. or “an act or failure to act of a pregnant woman with regard o her own fetus,”
from the types ol acts that may be prosecuted under the statute. §8 2-103(b). (d). ().
Nevertheless. House Bill 626 and Senate Bill 669 propose a revision of the fetal
murder/manslaughter statute that would serve to handeulf the investigation ol infint deaths
unrelated o abortion.

il Legal Issues with HLB. 626 and S B. 669

House Bill 626 and Senate Bill 669 would add a subsection (H) 1o the statute that
states (among other things) that the statute “may not be construed to authorize any form of
investigation or penalty for a person . . . experiencing . . . perinatal death related to a failure
to act. . . " (Emphasis added). The bills go as far as authorizing a cause of action for
damages il a person was subject to a eriminal investigation. or unlawful arrest. for a
violation of the statute as a result of perinatal death. A “perinatal death.”™ however. is not
limited to a pre-birth death. but includes the death of a yvoung newborn.

In general. the term “perinatal™ applies to the mother and her child both during the
latter stages of pregnancy and early in the child’s post-birth life. For instance. Maryland
law includes both a newborn and his or her mother within the definition of “patient™ and
“client” lor purposes of perinatal care. Md. Code Ann.. Health Qccupations Code § 8-6C-
01{n)2): COMAR 10.64.02.01(B)(3): see also COMAR 10.09.39.01 (with respect to doula
services. the “perinatal period™ extends “up to 180 days following childbirth.”). Maryland's
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Perinatal System Standards apply to perinatal programis that provide care (o pregnant
woman as well as infants afier birth.?

More specifically. the term “perinatal death,” which appears twice in both House
Bill 626 and Senate Bill 669. encompasses the deaths of young newborns up to seven days
ot age.* 1 House Bill 626 and Senate Bill 669 were enacted. when authorities leamn that a
young newborn baby has died—which sadly remains a regular occurrence in Maryland and
nationwide-—their investigation into the tragic ¢ircumstances of the infant’s death would
be significanily chilled by the prospect of lawsuits filed by the very individuals who may.
in fact. have intentionally. recklessly. negligently. or accidentally caused the infant’s death.
The law. common sense, and the very nature of human dignity all demand that such deaths
be fully investigated to ensure both that justice is done in the case of eriminal acts and that
future accidental deaths may be better avoided.

il Infants are Human Beings with Rights

At the moment of birth. an infant born in Maryland is a citizen and national of the
United States. with all the rights that that status encompasses. See, e.g., 8 U.S.C. §§ 1401(a)
& (b).! Maryland law provides numerous special protections for minors. including
newborns. Md. Code Ann.. Criminal Law § 1-101(a)(g) (a “minor™ is “an individual under
the age of 18 years.”). These protections extend to harmful acts or omissions committed by
the minor’s parent.’

Whether a newborn or other child has been the victim of murder. manslaughter.
abuse. neglect. or other crimes—whether committed by a parent or another individual-
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- The  Muarvlund  Pevimaial System Stnvcdareds, Revised  Aprid 2019, at 6.
htps:’health.mary land.gov/phpa/meh/Documents/perinatal newsletters' Mary land® o20Perinatal® 0208y stem
*o20Standards Revised?a20April%a202019 FINAL.pdf.

' See. e g, Elizabeth CW. Gregory, ¢t al., Lack of Change in Perinatal Moriality in the United States, 2014
2016, NCHS Data Briet. no 316 (2018), hitps:/ www.cde.govinchs/data/databriefs/db3 16 pdf (“Perinatal
mortality rate is the number of infomn deaths under age ™ dayy and fetal deaths at 28 weeks of gestation or
more per 1,000 live births and fetal deaths a1 28 weeks of gestation or more.”) (emphasis added): Belayneh
Hamdela Jena, e af . Magnivde and irend of perinatal mortality and its relationshup with imer-pregianey
inrerval in Ethiopu: a systemane review and mera-analysiv, BMC Pregnancy and Childbirth, Vel. 20, Art.
432 (J020),  hups/ibmepregnancy childbirth. biomedeentral.com/anicles/ 10.1186/s12884-020-03089-2
("Perinatal mortality is defined as letal loss at or afier 28 weeks of gestation (stillbirth) or neonatal death
Witlhg: '@ﬂrs of fife (early neonatal mortality ).”) {emphasis added).

* Maryland taw defines the term “born™ as “the complete expulsion or extraction of a product of human
conception from the mother, regardless of the period of gestation, if. afier the expulsion or extraction, it
breathes or shows any other evidence of life, such as heartbear. pulsation of the umbilical cord, or definite
movement of voluntary muscle. whether or not the umbilical cord is cut or the placenta is attached.”™ Md.
Code Ann.. Health § 20-40k(b),

*See, e g. Sivsoko v. State, 236 Md. App. 676, 732-35 (2018) (affirming the defendant’s convictions for first-
degree murder and child abuse in death of his 11-week-old sun); fnre 25,2019 Md. App. LEXIS 851.2019
WL 4860772 (Ct. Spec. App. Oct. [, 2019) (unreporied op.) (a mother's convictions for second degree child
abuse, second degrev assault, and reckless endangerment for the death of her four-month-old child were
atfirmed): Thodos v Stene. 2019 Md. App. LEXIS 427, 2019 WL 2207327 (Ct. Spec. App. May 22, 2019)
{unreported op.) {a mother’s conviction for neglect of'a minor, based on actions occurring at the hospital that
impacted her newborn son. was upheld).



ofien depends on the circumstances. For instance, a parent who abuses an infant or other
minor that results in his or her death is guilty of lirst-degree child abuse. Md. Code Ann..
Criminal Law § 3-601(b)(1). Whether ~abusc™ has occurred. however, may depend on
whether the child’s injuries were sustained “as a result of a malicious act under
circumstances that indicate that the minor’s health or welfare is harmed or threatened by
the treatment or act.” § 3-601(a)(2). An objective. reasonable person standard is utilized to
assess the conduct of a parent in order to differentiate between a “freak accident™ and
intentional acts that created a substantial risk of harm. [fadl v. State. 448 Md. 318. 331-32
(2016). A law enlorcement agency. child protective services worker. prosecutor. judge. or
jury cannot determine which category an injury or death suffered by a young child falls
into without having the benefit ol an investigation unhampered by the prospect of a lawsuit
secking damages filed by the persons being properly investigated.

1 Prohibiting the investigation of Perinatal Deaths Does Not Protect Women

Additionally. House Bill 626 and Senate Bill 669 contradict what Maryland stated
in its application for federal Title V block grant funds for material and child health
services.” Under the heading “Perinatal Health.” the application stated that. ~|a]lthough
infant mortality [in Marvland] has declined over the last few years. signilicant racial
disparities still exist.” fd. The application stated that Title V funds support ~Fetal and [nfant
Mortality Review (FIMR) activities™ throughout the state. and =133 fetal and intant deaths
were reviewed by FIMR teams in FY 20207 Id Funding was focused on “the seven
jurisdictions in Maryland with the highest infant mortality rates and highest racial
disparities in infant mortality.” /. As the Maryland Department ol Health has explained,
"[t]he goal of the Fetal and Infant Mortality Review (FIMR) Program is to prevent infant
mortality and morbidity through the review ol fetal and infant deaths in Maryland. . . .
Information about the infant death is pathered. Sources include public health (vital
statistics) and medical records, An interview with the mother who has suffered the loss is
conducted. il the mother agrees.™

In sum. Maryland’s application for Title V funds touted the State’s work in
improving perinatal health and mitigating racial disparities by investigating the
circumstances surrounding fetal and infant deaths. Conversely. House Bill 626 and Senate
Bill 669 reach well beyond the realm of ~pregnant person’s freedom™ to handcuff the
investigation of newhborn deaths that have nothing 1o do with abortion. This is directly
contrary to the laudable goal of “prevent[ing| infant mortality and morbidity through the
review of fetal and infant deaths in Maryland.™ The tamily members of a deceased infant.
the State ol Maryland, and the general public all have a significant and legitimate interest
in ensuring that all infant deaths are properly investigated. House Bill 626 and Senate Bill
669 directly undermine that interest and should not be enacted into law.

" Murernal and Child Health Services Tidde 1 Block Grane: Marvland. FY 2022 Application F) 2020 Annual

Report. at 15, htips: /mchb.tvisdata.hrsa.gov: Admin FileUpload/ DownloadStatelUploadedPdi?filety pe
PrimVersiond&state=MDé& year- 2022,

T Fetal and Infanr Mortatity Review (FIMR) Program, htips: bealth. manyland gov phpamch Pages.

fimr_home.aspx.
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CONCLUSION

For the reasons stated above. we respectfully request that you oppose House Bill
626 and Senate Bill 669. as the change to law that they both propose places Maryland
infants at grave risk.

Sincerely.
Jordan Sekulow
Executive Director

Goe S

Olivia F. Summers
Associate Counsel for Public Policy
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