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The Honorable Adrienne A. Jonc:s 
Speaker of the I louse 
H-10 I. State House 
I 00 Slate Circle 
Annapolis. MD 21401 

Dear Speaker Jones: 

We \\ ish to dra\\ your attention 10 two Maryland bills that have been introduced 
<luring the 2022 legislative session: Senate Bill 669 and I louse Bill 626. The American 
Center for LU\\ an<l Justice r·ACLJ') addresses these bills on bdrnlf of itself and over 
394.000 of i1s members. including over 5.800 Maryland residents. \\ho value the sanctity 
of lifc.1 

By ,,ay of introduction. the ACLJ is a national nonprofit organization dedicated to 
the dcfonse of constitutional liberties secured by law. including the defense of the sanctity 
or human life. Counsel for the ACLJ have presented expert testimony before state 
(including Maryland) and foderal legislative bodies. and have presented oral argument. 
represented parties. and submitted amicus briefs bdorc the Supreme Court of the United 
States and numerous state and lcdeml courts in case~ involving a \'ariel) or issues. 
including the-right to lifo. See. e.g. PIC!u.m/11 Grow City r. Summum. 555 U.S. 460 (2009): 
Whole Woman's lle1.1hh 1·. Hcllerstedr. 136 S. Ct. 2292 (2016): .June Medi<:al Sen·.,·. , •. 
R11s.w. 140 S. Ct. 2103 (2020): Dohh.,· , •. .Jack.mn Women ·s Health ()rg .. No. 19-1393 (Sup. 
Ct.). 

On January 3 I. 2022. House Bill 626 Pregnant Person· s Freedom Act of 2022 
sponsored by forty-eight delegates and led b) Delegate Nicole A. Williams. was read in 
the House and reforrcd to the Health and Government Operations ( .. 1-(GO .. ) Committee. On 
February 17. 2022. House Bill 626 was scheduled for an I IGO Committee hearing on 
March 11. 2022. The ACLJ submitted written testimony to the HGO in opposition to the 
bill and presented oral opposition testimony at the hearing. House Bill 626 is nm, currently 
,,uhing to be scheduled for a Committee vote. 

1 Slop Barharic New :1honio11 I.ow.~. ACLJ.<HW. https: aclj.org pro-life stop-barbark-nc\\•abortion-laws 
l last visited Mar. 2:!. 2022). 
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On Fcbmar) -+. 2022. a near identical bill. Senate Bill 669 - Pregnant rerson • s 
Freedom Act of 2022 - sponsored by Senator William C. Smith. was read in the Senate 
and referred to the Senate Judicial Proceedings Commitlee. On February 8. 2022. Senate 
Bill 669 was scheduled for a Committce hearing on Fl!bruary 23. 2022. but was rescheduled 
and the second hearing \\US later cancdcd. Senatl! Bill 669 is currently awaiting another 
Committee hearing date. or lo bc: \\ ithdr.i\, n from consideration. 

Because House Bill 626 and Senate Bill 669 are identical in substance. we ha\'e 
1:ombin!!d our bt!lm, legal analysis concerning them. We respectfully request that you 
refuse lo bring I louse Bill 626 to a \'Oll!. should it reach that place in the legislative process. 

Legal Analysis of H.B. 626 and S.B. 669 

I. Background 

Maryland's statute prohibiting the murder or manslaughter of a viable fetus-Md. 
Code Ann .. Criminal Law § 2-103-protects pregnant women and their preborn children 
from acts of violence commiued by third parties: it has nothing to do with ahortion. The 
statute would appl) where. for example. a boyfriend or stranger strikes or slabs a pregnant 
\\Oman \\ hich causes the child 10 die bl!fore or after birth. The statute expre.\·s(1· e.,·<.·ludes 
abortion. or ··an act or failure to act or a pregnant woman with regard to her own Ictus." 
from the types or acts that ma} be prosecuted und\!r the statute. §§ 2-103(b ). (d). (I). 
Nc\erthdess. I louse Bill 626 and Senate Bill 669 propose a revision of the lctal 
murder/manslaughter statute that \\:ould serve to handcuff the in\'estigation of it?f«nt deu!lts 
wm:lated 10 uhonion. 

II. Legal ls.we.\· 11•i1h JI. B. 626 and S IJ. 669 

!louse Bill 626 and Senate Bill 669 \\.Ottltl add a subsection (1-l) to the statute that 
stales (among other things) that the statute .. may not be construi:d to authorize any form of 
investigation or penally for a person ... cxperiencing ... perinatal death rela1ed 10 a failure 
to act. .. :· ( Emphasis added). The bills go as for as authorizing a cause of action for 
damages ir a person was subject to a criminal investigation. or unlawful arrest. for a 
violation of the statute as a result of perinatal death. A ··perinatal death:· however. is not 
limited to a pre~birth death. but includes 1'1e death of'a yow1~ newhorn. 

In gcnerul. the term ··perinatar· applies to the mother and her child both during the 
latter stages of pregnanc) und early in the chikl"s post-birth life. for instance. Maryland 
la,\. includes both a ne,,bom and his or her mother\\ ithin the <lclinition of ··patienC and 
.. diem·· for purposes of perinatal care. Md. Code Ann .. Health Occupations Code § 8-6C-
0 I (n)(2): COMAR I0.64.02.0)(B)(3 ): see al.w COMAR I 0.09.39.0l (with res~ct to doula 
scr\'iccs. the ··perinatal period .. extends .. up to 180 days follo\\:ing childbirth .•• ). Maryland· s 
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Perinatal Syst1.:m Standards apply to perinatal programs that provide care to pregnant 
woman as well as infants after birth.2 

More specifically. the term --perinatal death:· which appears l\\·ice in both House 
Bill 626 and Senate Bill 669. l!nc.·0111pa.,·s1:s the deall1.'i ofyo1111J; newhoms up lo seven days 
of age . .1 If !louse Bill 626 and Senate Bill 669 were enacti:d. when authorities learn that a 
young newborn baby has died-which sadly remains a regular occurrence in Mary land and 
nationwide their in\'estigation into the tragic circumstances of the infant's death would 
be significantly chilled by the prospect of lawsuits filed by the very individuals who may. 
in fact. have intentionally. n:cklessly. negligent!). or accidentally caused the infant's death. 
The la\,. common sense. and the \'ery nature of human dignit) all demand that such deaths 
be fullv investi0 atcd to ensure both thalJ·ustici: is done in the case of criminal acts and that . e 
future accidental deaths may be better avoided. 

/JI. /11/a111.,· an.! lfuman Being,· with Rip.Ins 

At the moment of hirth. an infant born in Mar) land is a citizen and national of the 
Uniti:d States. with all the righls that that status encompasses. Sel!, e.g. 8 U.S.C. §§ 1401 (a) 
& (b).-1 Maryland law provides numerous special protections for minors. including 
ne,\ borns. Md. Code Ann .. Criminal Law § I• JO I (a)(g) (a .. minor" is .. an individual under 
the age of 18) cars.'°}. The~ protections extend to harmful acts or omissions committed by 
thl! minor"s parent.' 

Whether a newborn or other child has been the victim of murder. manslaughter. 
abusi:. ncgkct. or other crimes whether committed by a parent or another indi\'idual-

T/Ji: .\lm:rlwul l'i:mtalul .\)'.wi:111 Srumlurdv. R,•1·1si:d •lpril !OJ IJ. at 6_ 
hllps:' 'health.ma!) land.gov/phpa/mch/Documcnts. perinatal nc,, slettcrs1Mal) land<\u20Pcrmata1° o20S:, stem 
0 o20Standards Rcviscd%20April%202019 FINAL.pdt: 
l Si:e. t! g. Elizabe1h C W. Gregory. l!t al .. lad of Clumgi.: 111 />ermatal ,\/orwlity in lite l ',mi:cl Sr111e,. 201 ./­
J0/6. NCHS Data Brief. no 316 (2018). Imps: ww,,·.cdc.g.ov'nchs•da1a:da1abm:fstdb316.pdf ("'Perinatal 
mortal it} rate is the number of il!fimt di:ath~ undL•r ag.: - duy,· and fo1al deaths al 28 \\eeks of gestation or 
more per 1.000 li\c births and fotal deaths at 28 ,,eeks of gcstalion or more ... ) (emphasis added): Bcla}neh 
1-1:.undcla Jena. ,., al. ,\fogniwde mu/ wend of perilw1c1/ 11wrtafi11, wul ir.r rdatl(lll.\'l11p will, 111ter•pri:gmmcy 
imi:rt·al m Ellriop111 ,, .\ntemaf"' re1·ii:w and llll!W·ww(I Hr. BMC Pregnanc:, and Childbirth. Vol. 20. Art. 
-02 ( 2020). h1tps:/1bmcpn:gnancychildbirth.biomedccntral.com anich:s1 I 0.1 I 86 s I 2884-020-03089-2 
1--Pc~nat.:I mortalit} is ddincd as fetal loss al or after 28 wcl!l,s of gc.-s1a1iu11 (stillbirth) or neonatal ,leath 
wirl~ - ~'-~ of Ii/'-' (early neonatal mortality) ... ) (emphasis added). 
~ Mal) land Im, delinec; the term .. bum·· as .. ,he complete expulsion or extraction of a product of human 
conception from the mother. regardless of the period of gestation. i[ after the expulsion or extrnction. it 
brc-jthcs or sho\\s an~ other evidence of lite. such as heartbeat. pulsation of the umbilical cord. or delinitc 
mo\'cmcnt of voluntary muscle. whether or not the umbilical cord is cut or thl! placenta is attached ... Md. 
Code Ann .. Health§ 20--I0l(b). 
'Si:c:. c: g. Si.uoko 1·. Swte.136 Md. App. 676. 732-35 (:W 18) {aftinning the dcfcndam·s convictions for firc;t­
dcgree murder and child abuse in death of his I I-week-old sun): In re D S.2019 Md. App. LEXIS 85I.2019 
WI. 4860772 (Ct. Sf)l:c. App. Oct. I. :?019) (unreported op.) (a mothcr·s convictions for second degree child 
abuse. second degree assault. and reckless endangerment for the death of her four-month-old child \\ere 
affirmed): Tlwdm 1· State: . .2011) Md. App. LEXIS -!27, 2019 WL 2107527 (Cl. Spec. App. Ma~ 22. 2019) 
(unreported op.) (u mothcr·s com·iction for neglect or a minor. based on actions occurring at the hospital that 
impacted her nc,, born son. was upheld). 
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o/wn dt:pt:nds 011 i/u: drc:11111s1am:es. For instnnce. a parent who abuses an infant or other 
minor that results in his or her death is guilty of first-degree child abuse. Md. Code Ann .. 
Criminal La\\ § 3-601(b)( l ). Whether .. abuse .. has occurred. however. may depend on 
\\ hethcr the child" s injuries were sustained .. as a result of a malicious act under 
circumstances that indicate that the minor"s health or welfare is harmed or threatened by 
the treatment or act."§ 3-60l(a)(2). An objective. reasonable person standard is utilized to 
assess the conduct of a parent in order to differentiate bet,\een a --freak accident"' and 
intentional acts that created a substantial risk of harm. / full , •. Swtc:. 448 Md. 318. 331-32 
(2016). A law enforcement agency. child protective services worker. prosecutor. judge. or 
jurJ cannot determine which category an injury or death suffered by a young child foils 
into \\ ithout having the bcnc-fit of an investigation unhampered b) the prospect of a lawsuit 
seeking damages liled by the person~ being properly investigated. 

Jr. I'rohihiti11>! 1/u: bm:s1igutilJ11 <!I f(:ri11atal Dewhs Does Nol I'mtec:r Women 

Additionally. I louse Bill 626 and Senate Bill 669 contradict what Maryland stated 
in its application for federal Tille V block grant funds for matt!rial and child health 
services.<• Under the heading ··Perinatal I lealth:· the application stated that .. lajhhough 
in font mortality I in Maryland J has declined over the last le:,\ years. significant racial 
disparities still exist:· Id The: application stated that Title V funds support ··Fetal and Infant 
Mortulity Re\'iew (FIMR) acli\'itics·· throughout the state. and .. 135 letal and infant deaths 
\\ere reviewed b~ FIMR teams in FY 2020:· Id. Funding was focused on .. the seven 
jurisdictions in Maryland with the highest infant mortality rates and highest racial 
disparities in infant mortality:· Id As the Maryland Depanment of Health has explained . 
.. [tjhe goal of the Fetal and Infant Mortality Revie,,.. (FIMR) Program is to prevent infant 
mortalit) and morbidity through the review or fetal and infant deaths in Maryland .... 
Information about the infant death is gathered. Sourct:s include: public health (vital 
statistics) and medical records. An interview \\ ith the mother who has suflered thc loss is 
conducted. if the mother agr1:cs. ••7 

In sum. Maryland's application for Title V funds touted the State·s work in 
improving perinatal health and mitigating mcial disparities by investigating the 
circumstancc:s surrounding fetal and infant deaths. Conversely. House Bill 626 and Senate 
Bill 669 reach wdl beyond the realm of ··pregnant person·s freedom·· to handcuff the 
imestigation of nc:whorn deaths that lww norhin~ to do 11'ith uhonion. This is directly 
contrary to the laudable goal of --prcvent[ingJ infant mortality and morbidity through the 
review of fetal und infant deaths in Maryland.""" The family members of a deceased in font. 
the Stat.: or Maryland. and the general public all have a significant and legitimate interest 
in ensuring that all infant deaths arc properly investigated. House Bill 626 and Senate Bill 
669 directly undermine that interest and should not be enacted into Im,. 

".\lari:mal um/ Child Heu/rJ, Sl!rl'i,·1!1· Title 1 • Block <Jra111 \lurylwul. Fl !0]] ,4pp/1rnti1111 Fl'](}]() .•lnmwl 
Rl!ptm. at 15. https: /mchb.tvisdata.hrsa.gov Admin FileUriload,Do,rnloadStatcUploadedPdl'?lilet)-pc 

PrintVcrsion&statc MD&\t:ar 2022. 
1 F111u/ and /11/(111/ Morr~li~1· Re1·i1:11 I F/,\IRJ l'roira111. hllps: hcalth.maryland.gov 'phpa:mch1Pages 
fimr home.aspx. 
X Id 
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CONCLUSION 

For the reasons stated abow. we respectfully request that you oppose House Bill 
626 and Senate Bill 669. as the change to law that they both propose places Maryland 
infants at grave risk. 

Sincerdy. 

Jordan Sckulo,\ 
Executiw Director 

Olivia F. Summers 
Associate Counsel for Public Policy 
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