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Your Excellency:

By way of introduction, the European Centre for Law and Justice (ECLJ) is an
international, Non-Governmental Organisation (NGO), dedicated, infer alia, to the promotion
and protection of human rights and to the furtherance of the Rule of Law in international

affairs. The ECLJ has held Special Consultative Status before the United Nations/ECOSOC
since 2007",

On or about 8 February 2018, the ECLJ submitted Part 1 of its Factual and Legal
Analysis to you concerning whether the International Criminal Court (ICC) may lawfully
assert its jurisdiction over nationals of the State of Israel. In that brief, we informed you that
we would be submitting a companion brief dealing with the issue of complementarity. This is
the companion brief to which we referred in Part 1. For convenience of the Office of the

Prosecutor (OTP) staff, we have attached a copy of our first submission (i.e,, Part 1) at TAB
A.

In this legal brief, while we continue to insist that the ICC lacks any and all authority
to assert jurisdiction over any non-party State to the Rome Statute and the State of Israel, in
particular, we nonetheless demonstrate that Israel fully meets the requirements of
complementarity as understood by the Rome Statute and as applied by the OTP in situations
involving other States. We show that Israel is both willing and able to investigate and

'List of non-governmental organizations in consultative status with the Economic and Social Council as of |
September 2016, UN, Econ. and Soc. Council, E/2G16/INF/5 (29 Dec. 2016).
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prosecute (when the evidence so warrants) its own nationals accused of war crimes and
crimes against humanity. Accordingly, the Israeli judicial system fully meets the
requirements of complementarity and thus all charges alleged against Israeli nationals are
inadmissible before the ICC by the Rome Statute’s own terms.

As was noted earlier in Part 1, the ECLJ submits that each of the reasons cited in Part
| is sufficient in and of itself to preclude the ICC from exercising jurisdiction over any issues
arising between Israelis and Palestinians. We further submit below that, because the State of
Israel is both willing and able to investigate and prosecute its own nationals (when the
evidence so warrants), the requirements of complementarity are also fully met. Accordingly,
Palestinian claims against Israeli nationals are inadmissible before the ICC.

I THE PRINCIPLE OF COMPLEMENTARITY IS THE LINCHPIN OF THE
ROME STATUTE

The Rome Statute reads that “the Court shall determine that a case is inadmissible
where,” inter alia, “[t]he case is being investigated or prosecuted by a State which has
jurisdiction over it” or “[t]he case has been investigated by a State whn:h has jurisdiction
over it and the State has decided not to prosecute the person concerned™. If a State has met
either of these criteria, then the ICC may only assert its jurisdiction when there is actual proof
that the state is unable or unwnllmg genuinely to investigate or prosecute the alleged
violations of international law®. This high bar of admissibility is intentional, as the
establishment of the iCC was only possible because of assurances that it would not interfere
with state sovereignty".

The principle of complementarity was central to five years of drafting and
negotiations regarding the creation of the ICC and was essential to securing the votes of 120
nations in favour of adopting the Rome Statute’, In December of 1989, the United Nations
General Assembly requested that the International Law Commission (ILC) “address the
question of establishing an international criminal court™, In response, the ILC’s 1990 report
to the General Assembly contained significant dlscusswn of the advantages and
disadvantages of the possible establishment of such a court’. In 1994, the ILC adopted its
final draft statute for an international criminal court and recommended that the General
Assembly convene a conference of delegates to negotiate a treaty to establish such a court®,

Subsequently, the General Assembly established the 4d Hoc Committee on the
Establishment of an International Criminal Court (4d Hoc Committee) to consider major
substantive and administrative issues arising from the draft statute and to consider

*Rome Statute of the International Criminal Court art. 17, 17 July 1998, 2187 U.N.T.S. 90 {hereinnfter Rome
Slatute] (emphasis added).
.

*See Jo STIGEN, THE RELATIONSHIP BETWEEN THE IMNTERNATIONAL CRIMINAL COURT AND NATIONAL
JURISDICTION 69 (2008).
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°c. A.Res.44/39,9 1 (4 Dec. 1989).

Int’l Law Comm’n, Rep. on the Work of lts Ferty-Second Session, ] 116=21, U.N, Doc. A/45/10 (1990}
lheremafter Rep. on the Work of lts Forty-Second Session).

Int’l Law Comm'n, Rep. to the General Assembly on the Work of Its Forty-Sixth Session, §§ 90-91, U.N. Doc.
A/49/10 (1994), reprinted in [1994] 2 Y.B. Int'l L. Comm’n 2, UN. Doc. A/CN.4/SER.A/1994/Add.1
[hereinafter Rep. on the Work of Its Forty-Sixth Session].
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arrangements for convening an international conference of delegates’. Following the Ad Hoc
Committee’s report, the General Assembly created the Preparatory Committee on the
Establishment of an lnternanonal Criminal Court (Preparatory Committee), which prepared a
consolidated draft text'®, Based on the Preparatory Committee’s draft, the General Assembly
convened the United Nations Diplomatic Conference of Plem?otentiaries on the

Establishment of an International Criminal Court (Rome Conference)'', which adopted the
Rome Statute in 1998.

The following section will show that, at each step of drafting and negotiating what
would ultimately become the Rome Statute, the principle of complementarity was of primary
concern, and it was ultimately the linchpin that enabled the Statute’s adoption. Thus, the
principle of complementarity continues to guide the ICC’s mission.

A, The ILC’s 1990 Report Considered the Principle of Complementarity to
Be a Necessary Means for Obtaining Widespread Acceptance by the
International Community of an International Criminal Court

In 1990, the ILC presented a report to the General Assembly that detailed the
advantages and disadvantages of the proposed establishment of an international criminal
court'?, In its report, the ILC recogmsed that “[a] major concern with respect to the
establlshment of such a court is its possible curtailment of national sovereignty”'>.
Additionally, the ILC asserted that proposals for an international court must take account of
the danger of interfering with already existing and satisfactory judicial systems'’, Although
the ILC found that there was broad agreement regarding the des:rablllty of an international
criminal court, views regarding its structure and jurisdiction were varied'®. According to the
report, the [LC believed an international criminal court would only be successful if it
garnered wide support from the international community, and such support would only
materialise if the court were complementary to national courts'®. Thus, from the very
beginning, the ILC considered the establishment of an international court to fundamentally
depend on the principle of complementarity.

B. The Principle of Complementarity Was Central to the Meaning and
Purpose of the ILC’s 1924 Draft Statute

In 1994, the ILC published its finul Draft Statute for an international criminal court,
structured around the principle of complementarity, and recommended that the General
Assembly convene an international conference to finalise the statute and establish the court'’
The draft’s preamble stated that the statute’s primary purpose was to establish an
international criminal court that would “be complementary to national criminal Justlce
systems in cases where such trial procedures may not be available or may be ineffective”'®

°G.A. Res. 49/53, 12 (9 Dec. 1994),

%G.A. Res. 50/46,§2 (11 Dec. 1995).

"'G.A. Res. 527160, 3 (15 Dec. 1997).

'*Rep on the Work of Its Forty-Second Session, supra note 7,9 119,
o2

B1d q155.

"®1d 9 157.

""Rep. on the Work of Its Forty-Sixth Session, supra note 8, § 90.
"*Id. pmbl.



The ILC’s commentary on the preamble emphasised the Commission’s intent for the Court to
operate only “in cases where there is o prospect of those persons being duly tried in national
courts”"?, 1t further stressed the centrality of the principle of complementarity to the entire
draft statute by stating the opinion of some delegations that, “given its importance”[,] “the
preamble should be an operative article of the statute”?,

The 1994 Draft Statute not only expressly declared the princigle of complementarity
in the preamble, but also outlined in detail its application in Article 352", Article 35 addressed
the Court’s ability to exercise its jurisdiction—as distinct from the Court’s existence™—by
stating the circumstances under which “the court may . . . decide, having regard to the

= , i WP T k]
purposes of this Statute set out in the preamble, that a case before it is inadmissible”®,

C. The Principle of Complementarity Was the Primary Concern of the Ad
Hoc Committee’s Report

In 1993, the Ad Hoe Committee, which the General Assembly established to review
the substantive and administrative issues raised in the ILC’s 1994 Draft Statute, published a
report of its deliberations, which focused primarily on the issue of complementarity®®. The
first substantive issue addressed in the report was the broadly recognised belief that “the
proposed court should be established as a bodzy whose jurisdiction would complement that of
national courts and existing procedures”. The report described the principle of

comglementarity as an essential element in the establishment of an international criminal
court™.

The vast majority of delegations shared the same concerns as the original drafters,
believing “that the princigle of complementarity should create a strong presumption in favour
of national jurisdiction””, In making their argument, those delegations summarised the
advantages of national judicial systems, including the minimisation of language barriers, the
local availability of evidence and witnesses, and the existence of an already established
context of legal rules, enforcement, and penalties®.

The Ad Hoc Committee considered the principle of complementarity to be so
important to the establishment of an international criminal court that it even debated the
strength of specific wording in the 1994 Draft Statute referencing complementarity”. For
example, the Draft Statute’s Preamble stated: “Emphasizing further that such a court is
intended to be complementary to national criminal justice systems in cases where such tria

» H H »30 3 i
procedures may not be available or may be ineffective™”. The delegations to the Committee

_'gld. pmbl. emt. (1) (emphasis added).
*1d pmbl. cmt. (4),
“'1d ant. 35.

Z1d (emphasis added).

*"Rep. of the Ad Hoc Comm. on the Establishment of an International Criminal Court, U.N. Doc. A/50/22
(1995) [hereinafter Rep. of the Ad Hoc. Comm.],

*1d 913.

*1d §29.

id. §31.

:sld.

“1d q42.

**Rep. on the Work of Its Forty-Sixth Session, supra note 8, pmbl.



generally disliked the words “available” and “ineffective” because they were too subjective®'.
The standard for determining the effectiveness of & national judicial system seemed to give
the Court too much discretionary power to assert its jurisdiction™.

The delegates also questioned the discretionary language regarding admissibility in
Article 35 of the Draft Statute, which stated, in relevant part, that “[t]he Court may . . . decide
. . . that a case before it is inadmissible . . "*>. The primary concern expressed by the
delegations was that the Court should only have jurisdiction in cases where a State’s
approach was defective®. It was not the intended role of the Court to intervene in cases
where the Court merely considered a particular State’s judicial system to be less efficient or

less capable than that of another State or of an international tribunal®,

D. The Principle of Complementarity Was Central to the Creation and
Adoption of the Final Draft of the Rome Statute

When the Preparatory Committee began its discussions regarding the finalisation of a
statute establishing an international criminal court in 1996, there was virtual consensus that
the relationship between the international court and national courts would be
complementary’®. Several states threatened to suspend negotiations on all issues if the
principle of complementarity were not accepted, because of the potential of the international
court to threaten national sovereignty’’. Two years later, when the Rome Conference
finalised the Preparatory Committee’s draft in 1998, the successful adoption of the statute
was again contingent upon the inclusion of the principle of complementarity™,

The final draft of the Rome Statute contains six changes from the ILC’s 1994 Draft
Statute and the Preparatory Committee’s final draft, which the negotiators made to emphasise

the centrality of the principle of complementarity to the establishment and jurisdiction of the
ICC.

The preamble to the 1994 Draft Statute stated that “such a court is intended to be
complementary to national criminal justice systems in cases where such trial procedures may
not be available or may be ineffective™®. The Ad Hoc Committee considered the terms
“available” and “ineffective” to be too subjective and, thus, omitted them from the preamble
to the final draft of the Rome Statute’, Instead, they settled on the terms “unwilling or unable
genuinely” to investigate or prosecute, because they were considered the most objective
terms*'. The new terminology was included in Article 17 (which addresses issues of
admissibility), rather than in the preamble, because some delegations felt that admissibility
needed to be directly associated with the principle of complementarity*,

*'Rep. of the Ad Hoc. Comm., supra note 24, § 41,

2id {42,

“1d {33,

34Cassesce, supra note 3, ut 674,

%STIGEN, supra note 4, a1 69.

1d. at 70.

*1d. a1 80.

*Rep. on the Work of Its Forty-Second Session, supra nole 7, pmbl.
:?Cassese, Supranote 3, at 674,
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The negotiators also replaced the 1994 Draft Statute’s language, “{t]he Court may . . .
decide . . . that a case is inadmissible™, with, “the Court shall determine that a case is
inadmissible’™, because the former terminology would have given the Court too much
discretion to assert its jurisdiction®’,

Lastly, the Rome Conference amended the criteria by which the Court was to
determine inability to investigate or prosecute in a particular case*®, The Draft Statute stated
that the Court should consider whether a partial collapse of a national judicial system resulted
in the relevant State’s inability to carry out criminal proceedings”’. Some delegations
considered “partial collapse” to be too low of a threshold for establishing the Court’s
jurisdiction®®. The negotiators debated two alternatives—retaining the “partial collapse”
standard versus replacing it with a “substantial collapse” standard—and ultimatelgr selected
the latter option as a sufficiently large hurdle to the Court’s exercise of jurisdiction®.

The complementarity principle was included in the Preamble as well as Article 1 of
the Rome Statute to satisfy the concerns of those delegations that felt a need to include the
principle in an operative article®® and to satisfy those delegations that considered the first
article of a statute to be emblematic of the meaning and interpretation of all subsequent
articles’'. Additionally, Article 17 states that the Court will determine the admissibility of a
case, “[hjaving regard to paragraph 10 of the Preamble and article 172, thereby further
underscoring the fundamenta! importance of complementarity>.

Basing the establishment of the Court and the admissibility of cases on the principle
of complementarity shows that the delegations widely agreed that the Court should have no
discretion to assert its jurisdiction over a case when the grounds for inadmissibility have been
established™. Thus, the final structure of the Rome Statute’s Premmnble, Article 1, and Article
17 make it clear that issues of admissibility are preconditions to the exercise of ihe Court’s
Jurisdiction, not mere factors to be considered at the Court’s discretion™,

“)Rep. on the Work of Its Forty-Second Session, supra note 7, Purt Three (10)(e).
“Rome Statute, supra note 2, art. 17.
#See THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY 674 (Antonio Cassese et
al. eds., 2002}). The introductory paragraph of Article 35 of the 1994 Drafi Statute states that “[tihe Court may . .
. decide, having regard to the purposes of this Statute set out in the preamble, that a case before it is
inadmissible™ under cergin circumstances, Rep. on the Work of lis Forty-Sixth Session, supra note g, art. 35
{emphasis added), whereas Article 17 of the Rome Statute states that the court ‘shall’ do so™. Rome Statute,
supra note 2, art. 17 (emphasis added).
*“NiDAL NABIL JURDI, THE INTERNATIONAL CRIMINAL COURT AND NATIONAL COURTS 15 (2011).
"J.N. Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court,
Rep. of the Preparatory Committee on the Establishment of an international Criminal Court, 28 art. 15(3), U.N.
Doc. A/Conf.183/13 (Vol. 1), (June 15-July 17, 1998),
“JURDI, supra note 46, at 15,
49 I d
1d 1 10, at 131, Rome Statute, supra note 2, art. 1 (The “International Criminal Court . . . shall be
;:Iomplementary to national criminal jurisdictions™.).

fd
*Rome Stalute, supra note 2, arl. 17.
SSTIGEN, supra note 4, at 83.
**Rep. of the Ad Hoc Comm., supra note 24, at 33.
ssCnssese, supra note 3, at 647,



In sum, the principle of complementarity has been intrinsic to the conversation
regarding the establishment and jurisdiction of the ICC since the very beginning and has
persisted to the current day. It has always been the intent that the ICC exists solely to handle
cases which the national jurisdiction in question is unable or unwilling to handle®.
Furthermore, complementarity is the linchpin of the Rome Statute and was integral to
garnering the support it has received. Not only was complementarity included in the earliest
drafts of the Rome Statute, it was strengthened, expanded, and emphasised at every stage of
the drafting process. Evidence of the massive importance of complementarity in the final text
of the Rome Statute is robust: It is featured in both the Preamble and in Article 1, and it is the
essential principle underlying Article 17°s admissibility test.

. BOTH ICC PROSECUTORS TO DATE HAVE PROPOUNDED A HIGH BAR
OF ADMISSIBILITY THAT FAVOURS THE PRIMACY OF A STATE'S
NATIONAL COURTS

Since the Rome Statute went into force on 1 July 2002, the ICC has sat as a
permanent international judicial body. Of its four organs, the OTP is most involved with
establishing the means and standards for investigating matters brought before the Court. This
means that the OTP is also responsible for crafting and implementing a working
understanding of the Rome Statute. In this function, the OTP, particularly the Chief
Prosecutor, has defined the boundaries of the principle of complementarity.

The records of the OTP relate (o two aspects of complementarity: complementarity as
to admissibility and positive complementarity®’. Both were defined under the ICC’s first
Chief Prosecutor, Luis Moreno Ocampo”. His successor, Fatou Bensouda, has continued to

consisteu;;tly apply Mr Ocampo’s definitions of complementarity in her prosecutorial
strategy™.

Complementarity as defined and applied by the OTP (and the Court, more generally),
under both Mr Ocampo and Mrs Bensouda, reveals a consistent understanding of the ICC as
an exceptional “court of last resort”®, and national courts continue to bear the “primary
responsibility for preventing and punishing atrocities”™'. Moreover, the OTP has stated that
“the system of complementarity is principaily based on the recognition that the exercise uf
national criminal jurisdiction is not only a right but also a duty of States™®,

*That was not the case with either the ad fioc wibunal for the former Yugoslavia or the ad foc tribunal for
Rwanda. In both cases, although concurrent jurisdiction existed between the international tribunals and national
courts, the internationa! tribunals had primacy over national courts. See, e.g, Int’l Tribunal for the Prusecution
of Perss. Responsible for Serious Violations of Int’| Humanitarian L. Committed in the Territory of the Former
Yugoslavia since 1991, Updated Statute of the International Criminal Tiibunal for the Former Yugoslavia, art. 9
§ 2 (Sep. 2009), http://wwiw.icty.org/x/file/Legal%20Library/Statute/siatute_sept09_en.pdf (stating the tribunal
had primacy over national courts); Statute of the International Tribunal for Rwanda, art. 8 § 2,
hitp://legal.un.org/avl/pdfihafictr_EF.pdf (last visited 14 Apr. 2018),
::Oﬂ'. of the Prosecutor, Prosecutorial Strategy 20092012, §9 16-17 (1 Feb. 2010).

ld.
::Off. of the Prosecutor, Strategy Plan 2016-2018, 9§ 57, 101 (16 Nov. 2015).

Id 937,
S'0fT. of the Prosecutor, Seventh Diplomatic Briefing of the Intemational Criminal Court: Remarks by Luis
Moreno-Ocampo, Prosecutor, 7 (29 June 2006) [hereinafler Seventh Diplomatic Briefing).
S20fT, of the Prosecutor, Paper on Some Policy Issues Before the Office of the Prosecutor, 5 (Sept. 2003)
{hereinafter Paper on Policy Issues].



A. Mr Moreno Ocampo Defined Complementarity as Setting a High Bar for
Admissibility and Emphasised the Primacy of Dumestic National Courts

As the first Chief Prosecutor of the ICC, Mr Ocampo defined the principle of
comglementarity in his policy papers™, prosecutorial strategy briefs®, official reports to the
UN®, and diplomatic briefings to the States Parties®®. His work characterised
complementarity as serving two purposes: First, it establishes a high bar for admissibility of a
case to the ICC, and sscond, in the case of positive complementarity, the OTP works with
national domestic courts to “encourage national prosecutions”®’, Positive complementarity
serves as another stop-gap to cases appearing before the ICC, allowing the OTP to work with
the State concerned by providing “capacity building or financipal or technical assistance”, so
as to enable the State to handle cases domestically that would otherwise fall within 1CC

jurisdiction®®, Mr Ocampo’s two-purpose complementarity approach remains current and is
still applied today.

Mr Ocampo consistently characterised the principle of complementarity as setting a
high bar for admissibility of a case to the ICC. He noted that “the complementary nature of

$3ee id
®See OfY. of the Prosecutor, Prosecutorial Strategy Paper 2006-2009 (14 Sept. 2006); Prosecutorial Strategy
Poper 2009-2012, supra note 57.
8See OIT. of the Prosecutor, Rep. of the International Criminal Court for 2005-2006, UN. Doc. A/61/217 (3
Aug. 2006); OfF. of the Prosecuter, Rep. of the International Criminal Court for 2006/2007, U.N. Doc. A/62/314
(31 Aug. 2007); Otf. of the Prosecutor, Rep. of the International Criminal Court to the United Nations for
2008/2009, ULN. Doc A/G4/356 (17 Sept. 2009); Off. of the Prosecutor, Rep. of the International Criminal Court
to the United Nations for 2010/11, U.N. Doc. A/66/309 (19 Aug. 201 1),
%See Seventh Diplomatic Briefing, supra note 61; Off. of the Prosecutor, Ninth Diplomatic Briefing of the
International Criminal Court: Remarks by Luis Moreno-Ocampo, Prosecutor (29 Mar. 2007); Off. of the
Prosecutor, Twelfth Diplomatic Briefing of the International Criminal Court: Remarks by Luis Moreno-
Ocampo, Prosecutor (18 Mar. 2008); Off. of the Prosecutor, Fifieenth Diplomatic Briefing of the International
Criminal Court: Remarks by Fatou Bensouds, Deputy Prosecutor (7 Apr. 2009); Off. of the Prosecutor,
Sixteenth Diplomatic Briefing: Remarks by Fatou Bensouda, Deputy Prosecutor (26 May 2009); Off. of the
Prosecutor, 18th Diplomatic Briefing: Remarks by Luis Moreno-Ocampo (26 Apr. 2010}; Off. of the Prosecutor,
19th Diplomatic Briefing: Remarks by Luis Moreno-Ocampo, Prosecutor (3 Nov. 2010); Off. of the Prosecutor,
Remarks to the 20th Diplomatic Briefing: Remarks by Luis Moreno-Ocampo, Prosecutor (8 Apr. 2011); OfT. of
the Prosecutor, Remarks to the 21st Diplomatic Briefing: Remarks by Luis Moreno-Ocampo, Prosecutor (8 Nov.
2011),
’Paper on Policy Issues, supra note 62, at 3.
%See Prosecutorial Strategy Paper 2009-2012, supra note 57, at 5. The OTP provides a lengthy description of
exactly what measures it will take in order to promote domestic action rather than refer a case to the ICC,
The Office’s approach includes: a) providing information collected by the Office to national
judiciaries upon their request pursuant Article 93 (10), subject to the existence of a credible local
system of protection for judges or witnesses and other security-relaied caveats; shoring databases
of non-confidential materials or crime patterns; b) calling upon officials, experts and lawyers from
situation countries to participate in OTP investigative and prosecutorial activities, taking into
account the need for their protection; inviting them to participute in the Office’s network of law
enforcement agencies (LEN); sharing with them expertise and trainings on  investigative
techniques or questioning ol vulnerable witnesses; c¢) providing information about the judicial
work of the Office to those involved in political mediation such as UN and other special envoys,
thus allowing them to support national/iegional activities which complement the Office’s work;
and d) ecting es a catalyst with development organizations and donors’ conferences to promote
support for relevant accountability efforts.
id.



the Court is overriding”™. It “represents the express will of States Parties” to recognise
States” “primary responsibility . . . [to] exercise criminal jurisdiction”™, Therefore, “as a
general rule, the policy of the Office of the Prosecutor will be to undertake investigations
only where there is a clear case of failure to act by the State or States concerned””’. In other
words, “intervention by the Office must be exceptional”™.

In this way, the ICC directly contrasts with the ad hoc tribunals for the former
Yugoslavia (ICTY) and Rwanda (ICTR). Echoing the Rome Statute’s drafters, Mr Ocampo
noted that, unlike the ad hoc tribunals, “the ICC does not have primacy over national
systems™>; on the contrary, the 1CC is meant to be merely their complement”. In fact, when
setting out Court policy, Mr Ocampo explicitly wrote that, in cases of concurrent jurisdiction

between national systems and the ICC, “the former have priority”’s ;

Additionally, Mr Ocampo characterised this high bar of admissibility as a vital
practical necessity. First, “the Court is an institution with limited resources”™, As a result,
reliance on national prosecutions is essential to plug the impunity gaap”. Second,
complementarity is “based on considerations of efficiency and effectiveness™”. States have
the best access to evidence and witnesses as well as a means to effect arrest warrants and
protect both the accused and witnesses™. In fact, it would require a “duplicated or triplicated
budget™ in order for the ICC to pursue a more active and expansive prosecutorial strategy™.

Mr Ocampo stressed that “a case is inadmissible if a national jurisdiction genuinely
carries out an investigation or proceedings”™'. He noted only one exception to the primacy of
national jurisdictions: when “[tJhe State is unwilling or unable genuinely to carry out the
investigation or prosecution™, The OTP further defined “unwilling or unable” as referring to
instances *“where there is a clear case of failure to take national action” to investigate or

“>Paper on Policy Issucs, stpra note 62, at 2.

"1d. at 4; see also Prosecutorial Strategy Paper 2006-2009, supra note 64, at 5. “A Court based on the principle
of complementarity ensures the international rule of law by creating an interdependent, mutually reinforcing
international system of justice”. /d The Rome Statute is based on the principles of complementarity and
conperation, 18th Diplomatic Briefing, supra note 66, at 3; “According (o the Rome Statute national states have
the primary responsibility for preventing and punishing atrocities in their own territories™. Seventh Diplomatic
Briefing, supra note 61, at 7,

z'l’aper on Policy Issues, supra note 62, at 2; Seventh Diplomatic Briefing, supra note 61, ot 7.

:’Proseculorinl Strategy Poper 2006-2009, supra note 64, at 4; Seventh Diplomatic Briefing, supra note 61, at 7.
“Paper on Policy Issues, supra note 62, at 4.

"1d

“1d,

1d, ot 3.

n 1 d

"ld atd.

9 id

%215t Diplomatic Briefing, supra note 66, at 4. It is unlikely that such a budget would be available, considering
the constraints from the latest diplomatic briefings. Diplomatic Briefing in The Hague: Remarks by Fatou
Bensouda, Prosecutor, 12-15 (9 Oct. 2017).

®Rep. of the International Criminal Court for 2005-2006, supra nole 635, § 31 (emphasis added); see Paper on
Policy Issues, supra note 62, at 4. “The Prosecuior can proceed only where States fail to act, or are not
‘genuinely’ investipating or prosecuting, as described in Article 17 of the Rome Statute™. /d; The Office of the
Prosecutor only steps in “when states fail to conduct investigations and prosecutions, or where they purport to
do so but in reality are unwilling or unabie to geruinely carry out proceedings™. Seventh Diplomatic Briefing,
supranote 61, at 7.

®2Paper on Policy Issues, supra note 62, at 4; Rome Statute, supra note 2, art. 17.



prosecute crimes®. As an aside, even if States are unwilling or unable to investigate or
prosecute and there is a clear case of failure to take action, the OTP would still only prosecute
“the most serious crimes of concern to the international community”, giving expression to the
gravity and severity test for admissibility®. Moreover, Mr Ocampo aptly limited
investigations to “those bearing the greatest responsibility for the most serious crimes”,
specifically, those “who ordered, financed, or otherwise organized the alleged crimes”,
adding a seniority standard based on complementarity for admissibility®’.

Therefore, the principle of complementarity as defined by Mr Ocampo established an
exceedingly high bar for admissibility of a case to the ICC*. Mr Ocampo even famously
declared that “the absence of trials by the [CC, as a consequence of effective functioning of
national systems, would be a major success”®,

The concept of positive complementarity as crafited by Mr Ocampo also emphasised
the importance and primacy of domestic courts®. He stressed that the theory of positive
complementarity was esseatial to carry out “the mandate of the court” and to maximise its
impact®®. Handled properly, the work of positive complementarity can play an essential role
in implementing the “innovative model of intemational cooperation” created by the Rome
Statute™. Mr Ocampo recognised that effectuating positive complementarity required reliance
upon national and international networks to collect evidence, gain donor support, and work
with political mediation in situation countries”. Because the ICC desires and encourages
national institutions to investigate and prosecute crimes, Mr Ocampo noted that “supporting
the capacity-building of national jurisdictions” by the Court is a “crucial task in the global
struggle against impunity”®*. These positive complementarity measures came with the caveat
that the Court not get involved directly, even in the case of situation countries®.

Thus, positive complementarity, as crafied by Mr Ocampo, emphasises the
importance of domestic courts and focuses the ICC’s energies on attaining his ineasure of
success, i.e., “the absence of trials by the ICC™. Therefore, both facets of the principle of
complementarity as put into practice by Mr Ocampo underscore, the importance of national

courts and the high standard for admissibility created by the Rome Statute Preamble and
Articles | and 17,

®3paper on Policy Issues, supra note 62, at 5 {emphasis added).

%1d a1 6-7.

%215t Diplomatic Bricting, supra note 66, at 3—4; Prosecutorial Strategy Paper 2006-2009, supra note 64, at 6.
%See Prosecutorial Strategy Paper 2006-2009, supra note 64, at 6.

¥Paper on Policy Issues, supra note 62, at 4. “[Tihe effectiveness of the Court should not be measured only by
the number of cases that reach the Court. On the contrary, the absence of trials by the coust, as a consequence of
the effective functioning of national systems, would be a major success™. See Seventh Diplomatic Briefing,
supranote 61, at 7,

“Paper on Policy Issues. supra note 62, ut 4; Prosecutorial Strategy Paper 2006-2009, supra note 64, at 6,
#¥Ninth Diplomatic Briefing, supra note 66, ut 4,

“Fifteenth Diplomatic Briefing, supra note 66, at 9.

*'Proseculorial Strategy Paper 2006-2009, supra note 64, at 5.

*?Rep. of the International Criminat Court for 201071 1, supra note 65. 9§ 110, 122.

P1d 1122,

See supra note 87.
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B. Mrs Bensouda Also Characterises Complementarity as Establishing a
High Bar of Admissibility, Thereby Underscoring the Primacy of
Domestic National Jurisdictions

Current Chief Prosecutor Fatou Bensouda assumed office on 15 June 2012, having
served as Deputy Prosecutor under Mr Ocampo for nine years and enjoying an intimate
familiarity with the principle of complementaiity and the definitions that were developed
during her predecessor’s tenure. Mrs Bensouda has consistently adhered to Mr Ocampo’s
two-pronged definition of the principle of complementarity and has demonstrated that she
views it as creating a high bar for admissibility of cases to the ICC. Her briefings to the States
Parties have emphasised that the key admissibility issue is “whether genuine national
investigations or prosecutions” have been undertaken™. Only “where States fail to discharge
their responsibilities” to conduct “genuine national investigations or prosecutions” of the
perpetrators of mass crimes can the Office begin its own investigation®. Like her
predecessor, in her report to the U.N., she explicitly characterised the ICC as the “court of

last resort,” placing the grimary responsibility for investigation and prosecution of crimes on
domestic national courts”’.

Mrs Bensouda has also furthered Mr Qcampo’s vision of positive complementarity
and the Court’s role in encouraging national prosecutions™. Specifically, she prompted the
Court to “encourage cooperation and assistance with a view to. strengthening national
proceedings™®. Moreover, she declared that positive complementarity deters crimes and
reinforces the “sovereign rights and responsibilities of States to try their own nationals™'®.
She stressed that these rights and responsibilities “cannot be overstated”'®'.

In her time as Chief Prosecutor, Mrs Bensouda has continued to interpret and apply
the principle of complementarity in the same manner as her predecessor. Therefore, the
principle of complementarity as applied today serves as both a tool to encourage national
prosecutions and a high bar for admissibility to the ICC.

The following analysis of Israel’s ability and willingness to investigate and prosecute
its own nationals for alleged war crimes and crimes 2gainst humanity shows that the principle
of complementarity, particularly as understood by the OTP, would render any case against
Israeli nationals in the ICC inadmissible.

»Off. of the Prosecutor, ICC Diplomatic Briefing: Remarks by the Prosecutor, Fatou Bensouda, 3 (17 Nov.
2014) [hereinafier 24th Diplomatic Briefing].
*1d. (emphasis added).
1d; Rep. of the International Criminal Court on Its Activities in 2013/14, 64, U.N. Doc A/69/150 (18 Sept.
2014); see also Fatou Bensouds, Cox Cemrer Imternational Humanitarian Award: Reflections from the
Imternational Criminal Court Prosecutor, 45 CASE 'W. RES. J. INT'L L. 505, 507 (2012).
**See 24th Diplomatic Briefing, supra note 95, at 3.
“Rep. of the International Criminal Court on lts Activities in 2013/14, supra note 97, § 66.
::}’24th Diplomatic Briefing, supra note 95, at 3.

id
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III. ICC PROCEEDINGS INVOLVING ISRAEL WOULD NOT BE ADMISSIBLE,
BECAUSE ISRAEL IS BOTH ABLE AND WILLING GENUINELY TO
INVESTIGATE AND PROSECUTE (WHEN THE EVIDENCE SO
WARRANTS) ITS OWN NATIONALS FOR WAR CRIMES AND OTHER
SERIOUS OFFENCES

The State of Israel’s well-established justice system as well as Israel’s strong record
of conducting genuine investigations and prosecutions regarding claims of war crimes

committed by its armed forces absolutely bars ICC proceedings against Israel and its
nationals.

A, Israel Has a Robust and Transparent Justice System Genuinely Capable
of Conducting Investigations and Prosecutions in Cases of Alleged War

Crimes, Thus Barring the ICC from Asserting Jurisdiction Over Such
Cases

Determining whether a State is able to carry out criminal proceedings in cases of
alleged violations of international law is an objective, fact-based exercise'®?. Articie 17 of the
Rome Statute lists three factual situations that may establish a State’s inability to carry out its
responsibilities vis-g-vis investigating and prosecuting (when the evidence so warrants)
Article 5 crimes: (1) “the State is unable to obtain [custody of] the accused”; (2) “the State is
unable to obtain . . . the necessary evidence and testimony”; and (3) “the State is . . . unable
otherwise to carry out its proceedings™'®. These situations may be taken to indicate a State’s
inability to carry out criminal proceedings only if they resulted “due to a total or substantiai
collapse or unavailability of its national judicial system™'®,

Not only does Israel have a well-established and functioning judicial system with
mechanisms for conducting and reviewing criminal investigations, but as demonstrated
below, Israel also employs additional measures to ensure that charges of war crimes allegedly
committed by Israel Defence Forces (IDF) personnel are adequately addressed.

In lIsrael (as in many developed democracies'®), the military justice system is
responsible for examining and investigating complaints regarding soldiers’ alleged criminal

"2()ff. of the Prosecutor, Policy Puper on Case Selection and Prioritisation, 921 (15 Sept. 2016).

"“Rome Statute, supra note 2, art, 17,

"%,

'°5Canada, Australia, the United States, and the United Kingdom all have similar military justice syctems that
investigate and prosecute those who violate military codes of conduct as well as laws of war, sce Michael N,
Schmitt, lnvestigating Violations of International Law in Armed Conflict, 2 HARV, NATL SEC. J. 31 (2011).
Canada’s system involves separate but cooperative investigative, prosecutorial, and detence posts, as well as a
commission addressing military police conduet, all under the supervision of a Judge Advocate General who is
outside the chain of command. See id at 58, Australin’s Defence Force Investigative Service handles referrals
from four separate fact-finding commissions that identify criminal conduet so that It can be prosecuted by either
military authorities under the Defence Force Discipline Act or in civilian courts. Jd. at 65. While the United
States’ systems vary by military branch, all branches have military investigative and prosecutorial bodies
governed by the Uniform Code of Military Justice and under the advice of stafT civilian judge advocates, as well
as the Judge Advocate General. /d. at 76-77. The United Kingdom’s civilian-led “Service Police™ has authority
over all three branches of the mililary and operates independently of the chain of command to prosecute cases as
well as refer them to civil authorities. /d. at 68.



conduct'®, The Israeli military justice system consists of three main bodies: (1) the Military
Advocate General’s Corps (MAG Corps); 0(12) the Military Police Criminal Investigation
Department (CID); and (3) Military Courts'”’, Each of these bodies plays a role in holding
Israeli soldiers to the high standards of justice that Israel demands of itself.

1. The MAG Corps

In 1956, Israel enacted the Military Justice Law that established the Military
Advocate General (MAG) Corps'®, Israel’s Minister of Defence appoints a Military
Advocate General to command the MAG Corps, a corps of personnel which operates outside
the regular IDF chain of command, thereby mitigating any danger of command influence
being brought to bear on military legal personnel. The MAG has the authority “to order the
holding of a preliminary investigation when he is of the opinion that an offense indictable by
a court martial has been committed, to order the opening or closing of a criminal
mvesugatlon and to order supplementary mvestlgatlons to be carried out”'®”. The MAG
Corps is subject only to the authonty of the law in fulﬁllmg its duty to investigate and
prosecute the commission of war crimes by Israel’s armed forces''°.

The MAG Prosecution Service for Operational Matters, one of four units that
constitute the MAG Prosecutmn Service, specialises in handling incidents that occur during
military 0perat|ons !, This unit consists of military advocates who have degrees in law, have
passed an officers’ course as well as a specialised course for military advocates, and have
received specialised professional training to handle cases of international law violations''2,

The MAG Corps obtains information reFardmg the alleged commission of war crimes
by Israeli armed forces through two avenues' ~. First, the MAG Corps accepts complaints
from outside sources, which have l?rplc.llly been ﬁled by Israeli, Palestinian, and international
non-governmental organisations''". Second, the MAG Corps requires miilitary and police
actors to file a complaint when they ‘know[] ur [have] reasonable grounds to believe that
another soldier has committed an offense”' . Regardless of the source, every complaint filed
with the MAG Corps and all information obtained by the MAG Corps’ own efforts
suggesting posssble criminal misconduct by IDF forces goes through an initial
examination''®. In that phase, the information is analysed to determine its credibility and
specificity'"’. Followmg the initial examination, the case is referred to the MAG Corp’s

1%The Public Commission to Examine the Maritime Incident of 31 May 2010 (The Turkel Commission).
Second Report, fsrael’s Mechanisms for Examining and Investigating Complaints and Claims of Violations of
!f)re Laws of Armed Conflict According to International Law, 278 (Feb. 2013) [hereinafter Turkel Commission].
'Id.
"% Menachem Finkelstein, The Israeli Military Legal System—Overview of the Current Situation and a Glimpse
into the Future, 52 AF. L. Rev. 138 (2002).
:'::Turkel Commission, supra note 106, at 281.
Id.
Mid at 285,
(1] id.
" The 2014 Gaza Conflict 7 July-26 August 2014: Factua! and Legal Aspects, §§ 422-23 [hereinafter Gaza
Report].
"4, 9422,
514, 4423,
%14, 94 424,
n7 Id.
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criminal investigations division if the evidence “indicate[s] that the alleged wrongdoing could
be criminal in nature”!'®,

2 Military Police Criminal Investigation Department (CID)

Israel’s Military Police, of which the CID is a component, is responsible for
administering the law within [DF forces''’, Like the MAG Corps, the CID has authority to
initiate criminal investigations into allegations of the commission of war crimes by Israeli
armed forces'?’. Further, the CID conducts the investigations ordered by the MAG Corps'?',
CID investigators are highly qualified, having received months of training at the Military
Police Professions School in addition to ongoing training by the MAG Corps'?, The CID

possesses advanced technology and sgecial intelligence sources on which it relies to conduct

sensitive and complex investigations'>.

3. Military Court System

The third main body, the Military Court System, is the judicial branch of the military
justice system'?!, Military courts have jurisdiction over offences committed by Israeli soldiers
both in war and during peacetime'®. The Military Court System is comprised of district
military courts, special military courts, and the Military Court of Appeals'?®, The President of
Israel appoints military court judges, who are subject to no authority but the law'?’. The
judges have set term limits that can only be terminated under exceptional circumstances',
thereby assuring their independence from outside command or political influence.

Net only does Israel’s justice system contain a mechenism for investigating and
prosecuting the alleged commission of war crimes by the Israeli armed forces, it also
provides that civilian institutions oversee and review the conduct of military criminal
proceedings'®. In Isracl, the Attorney General is the head of the legal system of the executive
branch'®. As such, the Attorney General, as a civilian, has authority to oversee decisions by
the MAG and the CID'. The Attorney General may intervene in decisions by the MAG or

CID if they are deemed to have gone beyond the military sphere or when they depart from
accepted legal norms'*,

"81d. 4 424.
"9 Turkel Commission, supra note 105, at 291,
074, at 294,
14 at 292,
2214 a1 294,
"B1d. at 293.
i:‘;ld. at 295.

874, at 297,
7 1d, at 296,
l:s!d

D14, at 313.
130

IJIId

"21d. See also Directive No. 9.1002 [update of Directive A21.869], Op. Aty Gen. (2015), § 7-9 (available at
http://www.justice.gov.il/En/Units/AttorneyGeneral/Documents/A GDirectiveMilitaryA dvocateGeneralpdf).
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Sitting as the High Court of Justice, the Supreme Court of Israel hears petitions
against all arms of government'®, This includes petitions for review of decisions of the
Attorney General, the CID, and the MAG Corps'*. The Court has exercised judicial review
over issues implicating international law even while hestilities are ongoing'®®. For example,
the Court reviewed the IDF’s warning procedures, targeted killing policies, and humanitarian
concerns during Israel’s Operation Defensive Shield in 2002 and Operation Cast Lead in
2008-2009'*. The Court has also reviewed MAG decisions regarding the initiation of
investigations in response to alleged crimes by IDF personnel'*’. According to Harvard Law
Professor Alan Dershowitz, no government faced with threats comparable to those faced by
Israel has “ever had a better judiciary that has held its soldiers accountable”'®,

In summary, Israel’s military justice system, consisting of the MAG Corps, CID, and
Military Courts, is a well-established, functioning system for obtaining information regarding
the possible commission of war crimes by its armed forces, investigating that information,
and prosecuting and punishing war crimes and other serious offences when the evidence so
warrants. Moreover, the fact that civilian judicial and administrative institutions wholly
outside of the military oversee and review military criminal proceedings provides an extra
safeguard to ensure that such proceedings conform to well-established legal standards.

4. = New Investigatory Mechanisms

Although Israel routinely investigates allegations of war crimes by IDF forces, as
evidenced by the criminal investigations and prosecutions that followed Operation Cast Lead
in 2008-09'%°, its investigations were criticised by the Report of the United Nations Fact-
Finding Mission on the Gaza Conflict {commonly known as the Goldstone Report, a report
which was later largely retracted by its namesake, Judge Goldstone) for being too slow'*C.

On 14 June 2010, in response to the Goldstone Report. the Israeli Government
established an independent public commission, the “Turkel Commission”, to assess whether
Israel’s mechanisms for investigating and prosecuting alleged war crimes were consistent
with international norms'*.. Commission Members included retired Supreme Court Justice
Jacob Turkel'®*, Ambassador Professor Shabtai Rosenne'*, Major-General (Ret.) Amos

"Turkel Commissicn, supra note 106, at 316.

14y

34d. at 317.

1367

"*"Turkel Commission, supra note 106, at 318,

"BALAN DERSHOWITZ, TERROR TUNNELS: THE CASE FOR ISRAEL'S JUST WAR AGAINST HAMAS 81 (2014)
(explaining how Israel’s Supreme Court imposes constraints on Israel’s military).

Mitch Ginsburg, /DF Opens Criminal Probe into 5 Cases in Wake of Gaza Op, TIMES OF ISR. (10 Sept, 2014,
2:35 PM), httpi//www.timesofisrael.com/idf-tu-open-criminal-probe-into-2-deadly-gaza-strikes/.

"*H.R.C., Report of the Human Rights Council, 391 § 1820, U.N. Doc. A/HRC/12/48 (25 Sept. 2009). Even if
the 50 investigations mentioned above were considered “slow”, Section I11 of this biief shows that the OTP has
never initiated a formal investigation based on the reason that the national proceedings were “too slow”. In other
words, the speed of investigative and legal proceedings has never bren interpreted as evidence of a country’s
unwillingness or inability to investigale or prosecute.

""" Turkel Commission, supra note 106, at 17 14.

"2 Jacob Turkel is a former Israeli Supreme Court justice who served from 995 until his retirement in 2005, He
was appointed to the Be'er Sheva Magistrate’s Court in 1967, His judicial career began in 1973 when he was
appointed to the District Court in Be'er Sheva. Turkel, Jacob, VERSA OPINIONS GF THE SUP. CT. OF ISR.,
hup:/fversa.cardozo.yu.edu/justices/turkel-jacob (last visited 5 May 2018).
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Horev'¥, Ambassador Reuven Merhav'®’, and Professor Miguel Deutch'*®. To ensure
transparency, the Turkel Commission included two Foreign Observers, Lord David Trimble
(United Kingdom)'” and Brigadier General (Ret.) Kenneth Watkin, Q.C. (Canada)'*®. The
Commission also sought assistance from two Special Consultants, Professor Dr. Wolff

Heintschel ven Heinegg (Germany)'*® and Professor Michael Schmitt (United
Kingdom/U.S.A.}'*°,

Mighabtai Rosenne was born in London and served as part of the Royal Air Force during World War {1. He
served as a legal adviser to the Israeli Foreign Ministry from 1948 until 1967, In 1949, he worked as part of the
conferences that resulted in the 1949 armistice between Israel and its neighbours, In 1955, he represented [srael
before the International Court of Justice regarding a passenger plane shot down by the Bulgarian air force. He
later wrote a significant work on the ICJ and represented Israel at the United Nations from 1967 until 1974. His
experience earned him great respect in the international community and he earned several awards as a result. He
died on 21 September 2010. Shabiai Rosenne, TELEGRAPH (8 Nov. 2010, 6:21 PM),
https://www.telegraph.co.uk/news/obituaries/law-obituaries/81 183 14/Shabtai-Rosenne.html.

144\ gjor-General (Ret,) Amos Horev is a nuclear scientist and military expert. In 1973, he became the first
Isrneli-born president of Technion. Additionally, he served as the Chief Scientist for the IDF. He has also held
positions in numerous companies and government-linked organisations. In 2011, he won the Israel Defense
Prize for his lifelong dedication to serving the state of Israel. Chana Ya'ar, Retired Maj.-Gen. Amos Horev
Awarded Israel Defense Prize, ARUTZ SHEVA 7 (6 July 2011, 1:24 PM),
htps://www.israeinationalnews.com/News/News.aspx/145477.

Hipeuven Methav is a fellow at the International Dialogue Initistive. His career consisted of a variety of
positions within the Israeli Security and Intelligence community as well as the Foreign Service. As the director
for the Isrueli Minisiry of Foreign Affairs, he participated in the 1989 Taba ogreements and in planning
“Operation Solomon”, an Israeli operation that airlified over 14,000 Jews from Ethiopia in 1991, Since his
retirement, he has served on a variety of public boards, Reuvan Merhav, 1DI,
hitp://www.internationaldialogueinitiative.com/our-team/reuven-merhav/ (last visited 4 May 2018).

“professor Miguel Deutch received his LL.B. from Tel Aviv University, where he is currently a professor
specialising in property law, contract law, commercial law, and intellectual property law. He also holds a Ph.D
frotn The Hebrew University of Jerussiem. Professor Dezutch has written eleven books, is an arbitrator for
cemmercial dispmes, und has served in numerous commiltees for the Israeli Ministry of Justice. Furthermore, he
is the Director of the Israeli Institute for Continuing Legal Studies and is President of the Disciplinary Tribunal
at Tei Aviv University. Prof. Migue! Deutch, THE BUCHMANN FAULTY OF LAW, httpsi/fens
law.taw.ac.il/profile/deutchm.

71 ord Dayid Tiimble received his honours degree in law from Queen’s University, Belfast, Northern Ireland,
in 1968, In 1969, he became 8 member of the Northern ireland Bar and lecturer at Queen’s University, Belfast,
where he eventually became a senicr lecturer and the Head of the Department for Commercial and Property
Law. He entered politics in 1975 and became the leader of the Ulster Unionist Party, led the talks between the
United Kingdom and the Irish govemnments that resulted in the Belfast Agreement of 1998, and was elected First
Minister in the New Northern Ireland Assembiy. He won the Nobel Peace Prize in 1998 for his efforts to resolve
the Northern Ireland conflict. Currently, he is a member of the House ef Lords in the British Parliament. David
Trimble-Biographical, NOBEL PRIZE (16 Oct. 1998),
https://www.nobelprize.org/nobel_prizes/peace/laureates/1998/trimble-bio.html.

48R ricadier-General (Ret’d) Kenneth Watkin, QC received his undergraduste degree from the Royal Military
College of Canada in 1976. He later received his LL.B in 1980 end his LL.M. in 1990 from Queen’s University,
Kingston, Onlario, Canada. He served thirty-three years in the Canadian Forces with four of those years acting
as Judge Advocate General. He also served as a legal advisor in the 1993 investigation regarding the Canadian
Airborne Regiment Battle Group’s activities in Somalia. Similarly, he appeared before the International
Criminal Tribunal for Rwanda in 2004 following his involvement in internationel inquiries regarding the
Rwandan Genocide. He hus received numerous accolades: appointment to the Order of Military Merit in 2002,
the Lieber Society Military Prize of the American Society of International Law in 2008, and thie Canadian Bar
Association (CBA) President’s Award in 2010, He has also been a Visiting Fellow at the Human Rights
Program at Harvard and was appointed as Queen’s Counsel in 2006. Brigadler-General (Ret'd) Kenneth Watkin,
gC. PENN LAW, hitps:/www.law.upenn.eduwlive/files/3812-watkin-short.

Sprofessor Dr. Wolff Heintschel von Heinegg is currently the Chair of Public Law at Europa-Universitlit
Viadrina in Frankfurt, Germany, where he previously was the Dean of the Law Faculty from 2004-2008 and
Vice-President from 2008-2012. He has also been Senior Fellow of the Covperative Cyber Defence Centre of
Excellence since 2013 and part of the Council of the International Institute of Humanitarian Law since 2007. As

16



In making its report, the Commission relied on rules of international humanitarian
law, international human rights law, international criminal law, laws of State responsibility,
and Israeli constitutional and administrative law'®', The Commission’s Report found that
Israel’s mechanisms for examining and investigating alleged criminal misconduct by the
IDF generally complied with international law and were on par with the mechanisms of
other democratic countries, including Australia, Canada, Germany, the Netherlands, the
United Kingdom, and the United States'*’. Additionally, the Report made several
recommendations designed to strengthen Israel’s mechanisms, such as the establishment of a
permanent fact-finding mechanism to help expedite investigations**,

Israel put the Commission’s recommendation regarding a 4permanent fact-finding
mechanism into effect during Operation Protective Edge in 2014'*, In the course of that
operation, Israel activated the General Staff Mechanism for Fact-Finding Assessments (FFA
Mechanism), a permanent institution independent from the MAG Corps composed of senior
officers, led by a Major-General, outside the chain of command of the operation in question,
that determines facts regarding “Exceptional Incidents” that occurred during military
operations'™, After allegations of criminal misconduct by the IDF undergo an initial
examination to determine their credibility and completeness, the MAG can refer “Exceptional
Incidents” that do not raise a prima facie suspicion of criminal conduct to the FFA
Mechanism for further fact-finding'*®. FFA findings are referred back to the MAG to review
and make a final determination regarding the necessity of initiating criminal proceeding5157.

Thus, Israel’s mechanisms for investigating alleged war crimes by IDF forces, which
were already found to be in compliance with international standards, have been strengthened
beyond that required by internationally accepted norms.

part of his work on the Council, he helped create the San Remo Manual on international Law Applicable to
Armed Conflicts at Sea. He was also a professor at the University of Augsburg and has been a visiting professor
at universities in Russia, Kazakhstan, Cuba, and France. Furthermore, he was the Charles H. Stockton Professor
of International Law at the U.S. Naval War College from 2003-2004 and 2012-2013. Lastly, he has helped
develop handbooks for the German Mavy. Prof Dr. Wolff Heintschel von Heinegg, GCSP,
hitps:/fwww.gesp.ch/News-Knowledge/Expents/Guest-Experts/Heintschel-von-Heinegg-Prof-Dr-Wol ff-
Heintschel-von-Heinege.

1*professor Michael Schmitt received his J.D. from University of Texas, his LL.M. from Yale University, and
his D.Litt from Durham University (UK), He served in the United States Air Force for twenty years as u Judge
Advocate General (JAG) and has since been g visiting scholar and professor as well as served on a variety of
boards and societies. Currently, he is Professor of Public International Law at Exeter Law School, Charles H.
Stockston Professor at the U.S. Naval War College, and Francis Lieber Distinguished Scholar at the Lieber
Institule of the U.S. Military Academy at West Point. He is also a Senior Fellow and researcher for NATO
Cyber Defence Centre of Excellence and Hebrew University, respectively. Professor Michael Schmin,
UNIVERSITY OF EXETER, hitps://socialsciences.exeter.ac.uk/law/staff/mschmitt/.

“'Turkel Commission, supra note 106, at 39.

214, at 49.

1314, at 462.

14, at 166.

'”_Gaza Report, supra note 113, 4 424,

o1d 99 424-25.

BT1d. 9 431
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B. The State of Israel Willingly and Genuinely Investigates All War Crimes
Allegations Against IDF Forces, Thereby Rendering Proceedings Against
Israeli Nationals Inadmissible Before the ICC

Article 17 of the Rome Statute provides three criteria to consider in determining the
unwillingness of a state to investigate and prosecute international crimes: (1) whether the
state is shielding the accused from criminal responsibility; (2) whether criminal proceedings
are unjustifiably delayed; and (3) whether criminal proceedings are conducted impartiaily'>®,

Here too, the principle of complementarity creates a high threshold for a case’s admissibility
before the ICC.

The operation of Israel’s military justice system clearly satisfies the demands of
“willingness” and “genuineness”, thereby barring proceedings before the ICC. This is borne
out, for example, by Israel’s handling of complaints relating to the 200809 Gaza Conflict
(Operation Cast Lead) and the 2014 Gaza Conflict (Operation Protective Edge).

1. Investigations and Legal Proceedings Regarding Operation Cast
Lead

Following Operation Cast Lead, the IDF engaged in an extensive effort to investigate
allegations of Law of Armed Conflict violations by Israeli forces. To this end, the IDF Chief
of the General Staff authorised five teams to conduct field investigations into various
categories of allegations'”. Each of the teams was led by a Colonel “who [was] not directly
in the chain of command for the operations in question™'®. The IDF also conducted field
investigations into more than 60 additional specific incidents'®'. As of July 2010, the IDF
had conducted investigations into a total of 150 incidents'®2. This included 47 criminal
investigations by the Military Police CID'®,

In general, the investigative teams found that, through Operation Cast Lead, the IDF
acted in accordance with the Law of Armed Conflict'®. In siwations where IDF soldiers
violated the law, the [DF sought appropriate punishments, including criminal indictments'®,
In less severe cases where soldiers acted negligently, disciplinary charges were sought'®6,
Finally, in cases resulting in civilian casualties, but where no breeches of international law
had occurred, the MAG made recommendations to the IDF where appropriate, with a view to
minimising such casualties in future conflicts'®’.

8gee Rome Statute, supra note 2, art, 17,

::z'l"he Operation in Gaza: Factual and Legal Aspects, § 318, at 119 (July 2009).
/d,

%1d. 4 321, at 120,

::‘;’ana Operation Investiyations: Second Update, § 17 (July 2010).

14 23,

' 1dq 146.

"5 See id, 19 40, 42, 102.

1€ See id § 60.

17See id. 19 66, 96, 107, 149.
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2 Investigations and Legal Proceedings Regarding Operation
Protective Edge

During and after Operation Protective Edge in 2014, Israel implemented the
recommendations of the Turkel Commission and utilised the FFA Mechanism to ensure
prompt clarification of facts necessary for the MAG to decide whether to order a criminal
investigation into any incident'®®, Since the operation concluded, the MAG Corps released
five reports that include facts and figures, details of process, summaries of investigation
findings, and decisions related to individual mvestlgations

According to the last update published in 2016'", the MAG received approximately
500 complaints regarding some 360 different incidents'’'. The MAG opened 24 criminal
investigations without requestmg further factual examination by the FFA Mechanism'™
These investigations resulted in three indictments while 13 cases were closed w1thout
criminal or disciplinary proceedings'”. The remaining investigations were still ongoing'”*
Of the above mentioned 500 complalnts, 360 complaints regarding 220 exceptional mcldents
were given to the FFA Mechanism for further fact finding, seven of which resulted in
criminal investigations'”>. Where criminal mvesngatmns were not deemed necessary, “the

MAG recommended reviewing operational methods in order to assess whether any changes

should be made”'?®,

3. Israel Has Also Investigated and Prosecuted Alleged Violations
Attributed to IDF Forces Since 2014

Even as legal proceedings related to Operaticn Protective Edge continue, Israel has
addressed violations allegedly committed in subsequent IDF operations. A prominent
example came in March 2016 when an IDF soldier was accused of shooting and killing an
alrpady»“neutrahsed” Palestinian attacker who had stabbed another member of the soldier’s
brigade'”’. IDF commanders conducted an initial field investigation and “found this to be a

'“bee Turkel Commission, supra note 106, at 462.

19See e.g., Press Release, IDF MAG Corps, Operation Protective Edge: Investigation of Exceptional Incidents -
Update 3 (22 Mar. 2015), http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/Operation-Protective-
Edge-Investigation-of-exceptional-incidents-Update-3.aspx; Press Release, IDF MAG Corps, Operation
Protective Edge: Investigation of Exceptional Incidents = Update'4 (11 June 2015},
http://mfu.gov.iVMFA/ForeignPolicy/IsraelGaza2014/Pages/Operation-Protective-Edge-Investigation-of-
exceptional-incidents-Updete-4.aspx; Press Release, IDF Mag Corps, Decisions of the IDF Military Advocate
General Regarding Exceptional Incidents During Operation ‘Protective Edge’--Update No. 5 (24 Aug. 2016),
https://www.imra.org.il/story.php3?id=71311.
Iw‘:lDF MAG Corps, Update 5, supra note 169,

Id.

”:!d
'uld.

”‘fd.
I.I.'lld-
"1,

" Name of Soldier Accused of Manslaughter in Hebron Shooting Released, JERUSALEM POST (18 Apr, 2016,
4:21 PM),  hup:/Awww,jpost.com/Breaking-NewsMame-of-soldier-accused-of-manslaughter-in-Hebron-
shooting-released-451598; Judah Ari Gross et al., Svldier Moderately Hurt in Hebron Stabbing; Attackers
Killed. TIMES OF ISR. (24 Mar. 2016, §:47 AM), http//www.timesofisrael.com/israeli-soldier-stabbed-
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very grave incident that contravenes the IDF’s values and what is expected of its soldiers and
commanders™,

The case was referred to the CID and the soldier was promptly arrested'”. The CID’s
investigation noted inconsistencies in the soldier’s story and investigators determined the
incident was the result of the soldier’s “twisted ideology™!®®, MAG prosecutors charged the
soldier with manslaughter'®', Commenting on the case, prosecutors summarised the position
of the Israeli government: “If the defendunt had shot in good faith, in a situation of genuine
danger, with intent of quashing the danger, the army and law would have stood by his side”,
but “[t]he illegality of the shooting screams from afar, a scream that cannot be stifled”'®?, The
District Military Court agreed and unanimouslil convicted the soldier on 4 January 2017 and
sentenced him to imprisonment and demotion'®. The soldier appealed to the Military Court
of Appeals, but his appeal was rejected'®,

It is noteworthy that, although significant political and public pressure was brought to
bear upon IDF legal authorities to cease the investigation and prosecution, the proceedings
went ahead unabated.

ok ok % %

The foregoing describes the process employed by the Israeli justice system in
response to war crimes allegations against its nationals. It easily qualifies as a thorough,
objective, professional, and independent domestic legal process that bars ICC proceedings
under the principle of complementarity:. “The [ICC] does not exist to usurp the powers of a
law-abiding State that is genuinely fulfilling its obligations under international criminal law;
it exists to circumvent the shielding of criminals by States”'®. As clearly shown in the
examples provided, Israel affords alleged war criminals no shield—and accordingly is
itself shielded from the ICC’s exercise of jurisdiction by the Rome Statute’s own terms.

""8Elior Levy et al., WATCH: IDF Soldier Shoots Newtralized Terrorist in the Head, YNETNEWS (24 Mar. 2016,
§ 7926 PM), https://www.ynetnews.com/articles/0,7340,L-4782563,00.html.
ld,

"Ben Bryant, Exclusive: Leaked IDF Report States Soldier Who Shot Pelestinian Attacker Driven by ‘Twisted
ldeology’, VICE NEWS (28 Apr. 2016, 9:50 AM), hitps:/news.vice.com/article/exclusive-leaked-idf-report-
states-soldier-who-shot-palestinian-attacker-driven-by-twisted-ideology-1.

"1Gili Cohen, Soldier Who Shot Subdued Palestinian Assailant in Hebron to Be Charged with Manslaughter,
HAARETZ (14 Apr. 2016, 11:58 AM), hitps://www,haaretz.com/israel-news/.premium-1.71437,

"®3Gili Cohen, Hebron Shooter's Lies Are Envugh to Destroy His Defense, Says IDF Proszcution, HAARETZ (7
Nov. 2016, 10:33 PM), https://www haaretz.com/israel-news/.premium-1.751584,

"Yoav Zitun & Yonatan Baniyeh, Sgr. Elor Azaria Convicted of Manslaughter After Hebron Shooting,
YNETNEWS (4 Jan. 2017, 11:42 AM), https://www.ynetnews.com/articies/0,7340,L-4902894,00.html.

"“Isabel Kershner, Israel Court Rejects Appeal for Elor Azaria, Soldier Who Shot Wounded Assailant, N.Y.
TIMES (30 July 2017), httpsi//www.nytimes.com/2017/07/30/world/middieenst/israel-elor-azaria-benjumin-
netanyahu.html.

"“Ronli Sifris, Weighing Judicial Independence against Judicial Accountability: Do the Scales of the
International Criminal Court Balance?, 8 CHI.-KENT J. INT'L & Comp. L. 88, 107 (2008).
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IV. OTP ACTION & JURISPRUDENCE IN PRIOR SITUATIONS REQUIRE
THAT THE ICC ABIDE BY ITS COMPLEMENTARITY & ADMISSIBILITY
RULES WITH RESPECT TO ISRAEL AS IT DOES WITH OTHER STATES

The OTP’s past practice regarding complementarity shows that, regardless of how a
case/situation is referred to it, whether through a self-referral to investigate and prosecute a
State Party’s own nationals, a Security Council referral, a State Party Communication against
nationals of another State, or by the OTP’s own initiative, it must pass the high bar of
admissibility. A case is not admissible if the State that has jurisdiction over the crimes and
persons involved is willing and able genuinely to investigate or prosecute alleged crimes.

The OTP has expressly stated that preliminary examinations involve, inter alia,
analysing whether “there are no genuine investigations or prosecutions for the . . . crimes at
the national level”'®, Even a cursory study limited to preliminary investigations conducted
by the OTP reveals that, while evaluating admissibility, the OTP abides by its stated
procedures and relies upon positive complementarity, giving deference to the efforts of
national courts rather than automatically or quickly referring a case to the ICC.

Of the situations referred to the ICC, only those self-referred by State Parties against
their own nationals permit an assumption that the State in question is either unable or
unwilling to bring the perpetrators to justice. A self-referral, by its very nature, means the
government is either unable or unwilling to investigate or prosecute the alleged crimes. Yet,
even in such cases, as shown below, the OTP does not disregard the admissibility analysis
and independently considers evidence to determine whether the self-referring State is unable
ot unwilling to prosecute the alleged crimes.

Further, even situations referred by the UN Security Council must undergo
complementarity and admissibility analysis. While some scholars believe that a referral by
the Security Council alone is sufficient to waive any complementarity challenges'®’, the
OTP’s practice in Darfur and Libya supports the contrary conclusion. Additionally, in the
Darfur situation, the Report of the International Commission of Inquiry on Darfur to the
Secretary-General clearly stated that complementarity does not become inapplicable in the
case of Security Council referrals'®®.

The following few examples of the OTP’s practice show how much time, degree of
correspondence and communication, and overall effort is dedicated to evaluating
admissibility to overcome complementarity concerns. Israel must be treated no differently.

¥ 4bout Office of the Prosecutor, INT’L CRIM. CT., hitps://www.icc-cpi.in/about/ctp (last visited 1 May 2018)
(emphasis added).

"*"Michael A. Newton, Comparative Complementarity: Domesiic Jurisdiction Consistent with the Rome Statuse
% the international Criminal Court, 167 Mil. L. Rev. 20, 49-50 (2001),

Report of the International Commission of Inquiry on Darfur to the Secretary-General, 152-53 § 607, (25 Jan.
2005).
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A, UN Security Council Referrals
1. Darfur, Sudan

In March 20035, the UN Security Council (UNSC) adopted Resolution 1593, referring
the situation in Darfur, Sudan, a region of the non-party State, Sudan, to the OTP. The
importance of the complementarity and admissibility analysis is shown by the fact that, even
though the Report of the International Commission of Inquiry on Darfur to the Secretary-
General had concluded that the “Sudanese courts [were] unable and unwilling to prosecute

and try the alleged offenders”'®, the OTP nonetheless conducted its own extensive and
thorough admissibility analysis'®.,

The First Report of the Prosecutor stated that “[t]he admissibility assessment is an on-
going assessment that relates to the specific cases to be prosecuted by the Court. Once
investigations have been carried out, and specific cases selected, the OTP will assess whether

or not those cases are being, or have been, the subject of genuine national investigations or
prosecutions™”.

The following paragraph in the OTP’s report is of vital importance:

In mid-June 2005, after the decision by the Prosecutor to start an
investigation, the Government of Sudan provided the OTP with information
relating to the establishment of a new specialised tribunal to deal with some
individuals considered to have been responsible for crimes committed in
Darfur. As part of the on-going admissibility assessment the OTP will follow
the work of the tribunal in order to determine whether it is investigating, or
has investigated or prosecuted, the cases of relevance to the 1CC, and whether

any such proceedings meet the standards of genuineness as defined by article
17 of the Rome Statute'*”.

Notably, even though the situation had been referred by the UNSC, allowing the [CC
to exercise jurisdiction, the OTP did not think the situation was admissible ipso facto without
conducting an admissibility analysis under Article 17 of the Rome Statute.

More recently, even after the formal investigation had been justified and warrants
issued against the alleged criminals, the OTP continued to recognise the complementarity
principle. The Twenty-First Report of the Prosecutor stated that “Sudan . . . has the primary
responsibility and is fully able to implement the warrants [issued by the ICC], consistent with
its sovereign authority. It has consistently refused to do so. At the same time, it has also failed
to provide any meaningful measure of justice at the national level”'®,

14 a1 144 9 568,

"Report of the Prosecutor of the International Criminal Court to the UN Security Council pursuant to UNSCR
1593 (2005), 3—4, 129 June 2005).

114, at 4 (emphasis added).
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'3OfT, of the Prosecutor, Twenty-First Report Pursuant to Paragraph 8 of UN Security Council Resolution
(UNSCR) 1593, 9 13, (29 June 2015).
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What this case shows is that, while the UN Security Council referral allowed the ICC
to exercise jurisdiction in the Darfur situation, even that exercise of jurisdiction was
predicated on an independent OTP admissibility analysis due to the importance and
applicability of complementarity.

A Libya

In 2011, the OTP proceeded to an investigation in Libya'** based on a referral by the
UN Security Council on 26 February 201 1'%, Yet egain, even though the situation had been
referred to the ICC by the UNSC, the OTP performed the admissibility analysis to determine
that “the statutory criteria for the opening of an investigation . . . had been met”'*®, The
OTP’s preliminary examination report stated that “the [OTP] had not found any genuine
national investigation or prosecution of the persons or conduct that would be the subject
matter of the cases it would investigate™®’.

However, in a related case against Abdullah Al-Senussi where Libya had taken
“concrete and progressive steps” to investigate and prosecute the defendant, the Pre-Trial
Chamber 1 noted that, since Libya was conducting domestic proceedings by competent
authorities, showing that Libya was willing and able genuinely to carry out the investigation,
that particular case was inadmissible due to the principle of complementarity'*®.

The Court’s decision in Libya’s situation strengthens the complementarity principle
even further than the Darfur situation. Not only, as in the Darfur situation, does it stand for a
rule that a UNSC referral does not override complementarity and admissibility determination,
but even if the case has moved forward after an initial finding of admissibility due to lack of
national ability and willingness to investigate or prosecute, the Court would surrender
jurisdiction if later evidence shows initiation of rational proceedings.

Accordingly, the principle of complementarity demands the same degree of deference
towards Israeli national legal proceedings, proceedings which easily meet (and arguably
exceed) internationalty accepted standards of thoroughness and fairness.

B. Self-Referrals

A self-referral by its very nature suggests that the refeiring government has
determined that its judicial system is either unable or unwilling to investigate or prosecute the
alleged crimes. Yet, the following cases show that even in cases of self-referral where the
OTP could logically assume the government’s lack of ability and willingness to investigate or

%O, of the Prosecutor, Report on Preliminary Examination Activities, § 117 (13 Dec. 2011) [hereinafier
lé;zpcrt on Preliminary Examination Activities 2011].
Id
19614 4 118.
197 d.

8press Releass, Off. of the Prosceutor, ICC Pre-Trinl Chamber | Decides that the Al-Senussi Case Is to
Proceed in Libya and Is Inadmissible before the ICC, ICC Press Release ICC-CPI-2013101 1-PR953 (11 Gct.
2013); see also Libya: ICC Judges Reject Sanussi Appeal: Court Rules Ex-Intelligence Chief Can Be Tried at
Home, HUM. RTS. WATCH (24 July 2014, 9:24 AM), hutps:/www.hrw.org/news/2014/07/24/libyn-ice-judges-
reject-sanussi-appeal (noting complementarity ruling came even though Libya had “inability to gain control over
all detainees in militig-run facilities™, abused some detninees, and iziled to give some of them lawyers or
“judicial reviews of their cases™.).



prosecute, the OTP nonetheless carries out the admissibility assessment due to
complementarity concems.

1. Uganda

Uganda is a State Party to the Rome Statute. In December 2003, President Yoweri
Museveni referred the situation concerning the Lord’s Resistance Army (LRA) to the oTP'®.
Almost a decade after the arrest warrant had been issued against him, Dominic Ongwen, a
Brigade Commander in the LRA, surrendered®. Due to the time elapsed since the self-
referral in 2003, initial comments by some Ugandan officials at the time of his surrender
indicated that they had the ability and will to prosecute Ongwen in Uganda™'. Nonetheless,
the Ugandan government did not withdraw the self-referral. Instead, it cooperated with the
ICC and transferred Ongwen to The Hague?®,

In light of the Court’s understanding of complementarity, as reflected in Libya’s
situation, had the Ugandan government withdrawn the self-referral and expressed a desire to
adjudicate the matter in domestic courts, there would have been no barrier to its doing so.

2, Central African Republic (CAR)

The CAR government had referred two separate situations to the OTP. The first
referral was made in December 2004. The 2007 report of the OTP on the Situation in the
CAR states that, “[p]rior to opening the investigation, the OTP conducted a thorough analysis
of available information and determined that the jurisdiction, admissibility and interests of
justice requirements of the Rome Statute were satisfied”®. In the admissibility analysis, the
report stated that

[tJae ICC is a court of last resort, and may initiate cases only where: (i) there
has not been any national investigation or prosecution of the case; or (ji)
there is, or has been, such an investigation or prosecution, but the state is

unwilling or unable genuinely to carry out the investigation or
prosecutionm".

While the CAR government’s referral was filed in December 2004, it was not until
after the government had concluded its national investigations and the Cour de Cassation had
released its decision that the OTP began its own formal investigations®®. In its admissibility

1%9press Release, Off. of the Prosecutor, ICC — President of Uganda Refers Situation Concerning the Lord’s
Resistance Army (LRA) to the ICC, 1CC Press Release 1CC-20040129-44 (29 Jan. 2004).

7 R4's Daminic Ongwen ‘Capture’: Seleka Rebels Want $5m Reward, BBC (9 Jan. 2015},
http:/www.bbe.com/news/world-africa-30743647.

M'Risdel Kasasira, Uganda Says It Wants to Try Rebel Leader Wito Surrendered, PHILA. TRIB. (12 Jan. 2013),
http://ww.phillytrib.com/ap/international/uganda-says-il-wants-to-try-rebel-leader-who-
surrendered/article_c740cfdb-30b2-5540-b329-89e9ec96ae33.html.

22)effrey Gettieman, Senior Rebel from Uganda to Be Moved to The Hague, N.Y. TIMES (13 Jan, 2015),
hitps:/fwww.nytimes.com/2015/01/1 4/world/africa’ugandan-rebel-commander-to-be-tried-at-international-
criminal-court.html.

01T, of the Prosccutor, Background: Situation in the Central African Republic, 1, ICC-OPT-BN-20070522-
220-A_EN (22 May 2007).

1d a2,

g a3,

24



analysis, the OTP relied on the national court’s ﬁndi132%§ that the “national authorities were
unable to carry out the necessary criminal proceedings™"".

Notably, despite CAR’s prior self-referral, the OTP avoided formal involvement until
every domestic means of rendering justice had been exhausted, the requirements for
complementarity had been fully pursued, and the country's highest criminal court had
concluded that the national judicial system was unable to adjudicate the matter. Only then
did formal investigations by the OTP begin.

The CAR authorities referred the second situation to the OTP in May 2014°”, The
OTP yet again performed the complementarity analysis and assessed admissibility?®. The
OTP’s preliminary examination report stated that “the [CAR] prosecutors and police
generally lack the capacity and security to conduct investigations and apprehend and detain
suspects™®, 1t also stated that “the referral from the CAR authorities indicated that the

national judic’ial system is not able to conduct the necessary investigations and prosecutions
successfully”'°,

3. Mali

The government of Mali self-referred the situation regarding crimes committed since
January 2012 in the context of two internal armed conflicts, one related to armed groups
seizing Northern Mali and the other related to a coup d'état by a military junta®'. The OTP
performed the complementarity and admissibility analysis and stated in its Article 53(1)
Report on the Situation in Mali that “Malian authorities . . . informed the [OTP] that Malian
courts were . . . unable to prosecute crimes allegedly committed by armed groups in Mali*2'?,
The report further stated that “[a]part from a special administrative commission of inquiry . . .
no judicial proceedings have been instituted”®'® in Mali. The OTP’s 2013 preliminary
examinarion report stated that *no national proceedings were pending in Mali or any other
State against those most responsible for the most serious crimes committed in Mali™?'",

deok ok kK

The situations in Uganda, CAR, and Mali show that, even in cases of self-referral, the
OTP did not simply accept the respective governments’ apparent unwillingness or inability to
investigate or prosecute alleged war criminals. Instead, the OTP performed its own
complementarity and admissibility analysis—albeit not as rigorously as in other situations
due to the very nature of a self-referral—and determined, that the national authorities were in
fact unable or unwilling to initiate procecdings domestically.

In the abovementioned situations, the Rome Statute’s core principle of
complementarity placed the right to prosecute squarely in the hands of the States in

2z:0i'l‘. of the Prosscutor, Report on Preliminary Examination Activities 2014, 9216 (2 Dec. 2014).
W
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39,4 §208.

2:;Off. of the Prosecutor, Situation in Mali: Article 53(1) Report, § 25 (16 Jan. 2013).

14 4137,

314 4 138,

230fT. of the Prosecutor, Report on Preliminary Examination Activities 2013, § 232 (Nov., 2013).
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question—States that had ratified the Rome Statute. If such deference was owed to nations
that had assented to the jurisdiction of the ICC, then an even greater degree of deference
should be owed to a State like Israel that has not assented to ICC jurisdiction. Disregarding
the investigations and prosecutions conducted by Israel—a State that has consistently and
persistently objected to ICC jurisdiction and which has a judicial system with standards that
are far higher than those that would be required of it under any complementarity analysis®'*—
would not only be inconsistent with the principle of complementarity—it would be a
perversion of the Rule of Law.

LE R RN

The following cases that involve neither Security Council referrals nor self-referrals

also show how the OTP strives to abide by the statutory requirements of complementarity and
admissibility.

C. Proprioc Motu, Ad Hoc, and Other Situations
L. Nigeria

Nigeria became a State Party to the Rome Statute in September 2001. After receiving
communications under Article 15 of the Rome Statute regarding crimes committed in the
Niger Delta, the Middle-Belt States in the context of armed conflict between Boko Haram
and Nigerian security forces, the OTP began preliminary examination in November 2010%'¢,
Since then, the OTP has been engaged in an ongoing admissibility assessment.

According to the OTP’s 2017 report on the preiiminar?' examinations, the OTP
received limited information from the Nigerian Attorney-General®'’. The OTP noted that the
information received “mostly relates to proceedings targeted at low-level Boko Haram
members rather than its leadership. A limited number of case files appears to relate to the
alleged killings and injuries of civilians by Boko Haram”'®, The report further noted that,
“[w]ith respect to crimes allegedly committed by the Nigerian security forces[,] information
available to date only relates to some extent to the two potential cases identified by the
[OTP]""’. The OTP also found information regarding “delayed trials” and “deaths in

custo%” that the OTP considered censtituted “a denial of the detainees’ right to a fair
trial”=",

Yet, even though the admissibility determination has been going on for about seven
years and despite evidence of delayed trials, deaths in custody, and a denial of the detainees’
right to a fair trial, the OTP nonetheless decided not o initiate a formal investigation, based
on information that the national government had taken some measures®'.

?V3See supra Section 111,

2 prefiminary Examination: Nigeria, INT’L CRIM. CT., https://www.icc-cpi.int/nigeria (last visited 8 May 2018),
270ff. of the Prosecutor, Report on Preliminary Examination Activities 2017, 1§ 216, 218 (4 Dec. 2017).

2074 4216,

914, 9 218.

2014 4 220.

=114 €9 207, 226, 228. Also see previous years' reports, e.g, OfT. of the Prosecutor, Report on Preliminary
Examination Activities 2013, 1§ 220-22 (Nov. 2013); Report on Preliminary Examination Activities 2014 ,
supra note 207, 19 182-83.
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2. Colombia

Colombia became a State Party to the Rome Statue in August 2002. The OTP began a
preliminary examination in June 2004 pursuant to Article 15 of the Rome Statute. Since the
beginning of the preliminary examination, the OTP had noted that, even though the Court had
Jjurisdiction over crimes committed since November 2002, “the Court may exercise
jurisdiction over war crimes committed since 1 November 2009 only, in accordance with
Colombia’s declaration pursuant to article 124 of the Statute”??,

The OTP’s 2011 report noted that “the Office will continue to examine the situation
and national proceedings . . . in accordance with its positive approach to complementarity”2*.
In 2012, the report stated that “the Office does not at this stage consider the delays in
reaching a conclusion to [the national] criminal proceedings necessarily indicate a lack of
willingness or ability”?**. As to the proceedings in which the Colombian authorities convicted
defendants in absentia, the report stated that “the [OTP] has no reason at this stage to doubt
the genuineness of [nationa!] proceedings”**’. The preliminary investigation continued into
2014 1giﬁue to concerns over the genuineness of investigations into rape and sexual assault
cases™ .

More recently, the 2017 report noted that, while *it appears that the Colombian
authorities have instituted proceedings against 17 of the 29 commanders, . . . there is
conflicting information about the status of some of the reported cases”?’. The OTP further
noted that “it had not received detailed information from the Colombian authorities on cases
being reportedly investigated and on whether concrete and progressive investigate [sic] steps
have been or are being taken”***, Nonetheless, the OTP decided not to request initiation of a
formal investigation from the Pre-Trial Chamber but rather “continue[d] to engage with the
Colombian authorities to seek additional details and clarifications on any concrete and
progressive steps and prosecutorial activities undertaken”?,

3. Guinea

Guinea became a State Party to the Rome Statute in July 2003 and “has been under
preliminary examination since 14 October 2009"*, On 20 October 2009, the Minister of
Foreign Affairs visited the OTP and assured the then-Deputy Prosecutor Mrs Bensouda that
the Guinean authorities were able and willing to investigate and prosecute the alleged

*2Report on Preliminary Examination Activities 2017, supra note 210, § 123, Article 124 of the Rome Statute
allows State Parties to declare, at the time of becoming a party, “that, for a period of seven years afier the entry
into force of th[e] Statute for the State concerned, it does not accept the jurisdiction of the Court with respect to
the category of crimes referred to in article 8 when a crime is alleged to have been committed by its nationals or
on its territory™. Rome Statute, supra note 2, art. 124,

***Report on Preliminary Examination Activities 2011, supra note 194, § 85.

40T, of the Prosecutor, Report on Preliminary Examination Activities 2012, § 113 (Nov. 2012) (emphasis
ggded).

“Id §109.

*26Report on Preliminary Examination Activities 2014, supra note 207, § 123.

2*”Repurl on Preliminary Examination Activities 2017, supra note 217, § 135,
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crimes™', Instead of proceeding with formal investigation, Mrs Bensouda told the Minister:
“Guinea is a State Party, the Court is your Courl, working together we will ensure that there
will be no impunity for the crimes committed”®*. Confirming that “Guinea had the primary
responsibility to conduct proceedings”, the OTP requested the Minister to provide
information regarding national investigations and prosecutions™?

Over the course of eight years, the OTP has noted the degree to Wthh the Guinean
authorities worked to carry out criminal investigations and prosecutions®>. These measures
included the appointment of judges and the investigation focused on those who were
identified by the UN as most responsible for the most grievous crimes>®

Despite the admittedly “fairly slow, steady pace™ of the investigations>®, m 2012, the
OTP’s report concluded that “the facts do not support a finding of admissibility”>’. By 2014,
the report concluded that, due to the domestlc national efforts, “the [preliminary]
investigation will soon be terminated™®®, In 2017, the OTP noted that the national
investigations had been completed, but stated that “[w]htle this commendable effort should
pave the way for the effective holding of a [national] trial in 2018 the [OTP] will continue to
closely examine any potential obstacle to genuine accountability™

As shown in Section II, the standard of Israeli domestic investigations and
prosecutions clearly exceeds those of Guinea or any other country the OTP is monitoring.

4. Georgia

Georgia ratified the Rome Statute in September 2003. In January 2016, Pre-Trial
Chamber | granted the Prosecutor’s request to open an investigation regarding alleged crimes

comgnﬂtted in the coniext of an international armed conflict between 1 July and 10 October
2008

In its admissibility analysis, the OTP’s 2011 report emphasised a letter from the
Russian Embassy declaring that “factors create an obstacle to genuine advancement in the
national investigation of the criminal case, preventing the possibility to properly bring to
justice alleged perpetrators™*', The Georgian governmient aiso informed the OTP about the

2 See Press Release, O:T. of the Prosecutor, Guinea Minister Visits the ICC - Prosecuter Requests Information

on National Investigations into 28 September Violence, ICC Press Release (21 Oct. 2009) https://www.icc-
Pi ml."Pages/nem aspx?name=pr468.

..33]

*Report on Preliminary Examination Activities 2011, supra note 194, § 114; Report on Preliminary
Examination Activities 2012, supra note 224, §{ 152-58, 160-61, 163; Report on Preliminary Examination
Aclivities 2013, supra note 221, 9] 191-95, 200; Report on Preliminary Examination Activities 2014, supra
nole 207, 9 162-64, 39-40.
“Report on Preliminary Examination Activities 2011, supra note 194, § 114; Report on Preliminary
Examination Activities 2012, supra note 224, § 154,
’:;jRepurl on Preliminary Examination Activities 2012, supra note 224, q 155.

/d 9 158,
2‘“Repm't on Preliminary Examination Activities 2014, supra note 207, § 170.
***Report on Preliminary Examination Activities 2017, supra ncte 217, 1 39.
*Georgia: Situation and Georgia, INT'L CRIM. CT., hitps://www.icc-cpi.int/georgia (last visited 8 May 2018).
*IReport on Preliminary Examination Activities 201 1, supra note 194, § 101,
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national proceedings being conducted. As such, the OTP continued to monitor the situation
and provide support rather than simply take the case immediately.

In 2012, the OTP noted that, while “both Georgia and Russia appear to be conducting
relevant national investigations,” “neither investigation has yielded any results”**2. Both
governments continued to cite the other’s lack of cooperation®*’. Despite neither investigation
returning any results nearly four years after the alleged crimes had been committed, the OTP

continug& to seek “clarification as to whether the respective national investigations have
halted”*™.

In 2013, the OTP “pursued dialogue with national authorities . . . with the aim to
assess and encourage genuine national proceedings by Georgia and Russia™*. In 2014, the
OTP noted “significant delays” and “limited progress” in investigations. It stated that “more
than six years after the end of the armed conflict, no alleged perpetrator has been prosecuted,
nor has there been any decision not to prosecute the persons concerned as a result of thef]
investigations”2*®, Nonetheless, the OTP decided to not request authorisation from the Pre-
Trial Chamber to irvestigate®*’.

In 2015, the OTP noted that “national proceedings in Georgia have stalled, with the
Government confirming to the Prosecut[or] that domestic proceedings for the alleged
[crimes] have been indefinitely suspended™*®, With respect to proceedings in Russia, the
OTP noted that “no concrete and progressive steps have been taken in Russia to ascertain the
criminal responsibility of those involved in the alleged crimes™*®, Based on the information
that domestic proceedings had been indefinitely suspended, “the [OTP finally] requested the
Pre-Trial Chamber to authorise the commencement of an investigation”?°.

3. Afghanistan

Afghanistan became a State Party to the Rome Statute in February 2003. The OTP

began a preliminary examination of the situation in Afghanistan in 2007 pursuant to Article
15 of the Rome Statue.

In 2017, after continuously analysing the situation regarding national measures taken
to investigate or prosecute alleged crimes, the OTP concluded that no investigations or
prosecutions were being conducted®®'. Based on the assessment of admissibility over the
course of 10 years, the OTP requested Pre-Trial Chamber 1II to authorise the commencement
of an investigation into the situation in Afghanistan®,

* %k ¥ ¥k

2Report on Preliminury Examination Activities 2012, supra note 224, § 135.
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The OTP’s past practice demonstrates three things. First, the OTP continues to
consistently apply a cautious approach to complementarity and admissibility in all cases,
including self-referrals and UNSC referrals. Second, the OTP continues its pattern of only
requesting formal investigation once the national authorities demonstrate an utter lack of
ability or will to investigate or prosecute. Third, these cases together demonstrate how hard it
is for a case to meet the high standard of admissibility set by the principle of complementarity

as well as the extent to which the OTP will go to use positive complementarity before
initiating a formal investigation,

In every single instance in which the OTP proceeded with full investigation, there
were absolutely no ongoing or anticipated national proceedings. None of the characteristics
shared by the situations that proceeded to full investigations are to be found in the Israeli
case®. As demonstrated in Section II, Israel has a well-developed and functioning judicial
system with a long, distinguished history of bringing criminals to justice, thereby
demonstrating both the ability and the will to investigate alleged violations and, when the
evidence so supports, to bring suspects to trial.

Not only has Israel exercised this capacity for decades, it had even begun
investigating and prosecuting cases related to Operation Protective Edge before any
allegations were considered at the 1CC**, as one would expect from a modern, democratic
country committed to the Rule of Law. The diligence and careful deferential steps taken by
the OTP over years in the situations involving the countries mentioned above dictate that
the same amount of diligence be taken and deference be shown to the Israeli legal system.

To ignore the Court’s compleraentarity precedents and the make-up, history, and
functioning of [srael’s national judicial system would in effect be to hold Israet to a
completely unique standard. Requiring of Israel what is not required of the Statute’s
States Parties would constitute a gross miscarriage of justice and a violation of the Rule
of Law. This would be compounded considering that Israel has never consented to ICC

jurisdiction. Moreover, it would confirm the fears expressed by the United States, Israel,
and others that the ICC was indzed prone to politicisation.

Therefore, even a cursory preliminary examination should lead the OTP to conclude
that Israel’s situation is wholly inadmissible, based on strong precedent for a high bar for
admissibility as well as the requirement of granting deference to—and positive
complementarity and patience with—the national court system.

CONCLUSION

The principle of complementarity sets a high threshold for the ICC to assert its
jurisdiction in a case. This is consistent with the view of the drafters of the Rome Statute,
who envisioned a court that would serve only as a last resort in cases where there was no
prospect of those accused of violating international law being investigated or prosecuted. Not
only has Israel clearly demonstrated that it is willing and able to conduct thorough,
transparent investigations of war crimes allegations against its soldiers and to initiate criminal

23See supra Section 111 for a more detailed discussion of Israel’s functioning criminal justice system and history
?st; investigating and prosecuting alleged war crimes.
id.
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proceedings in response to such allegations when the evidence so warrants, it has done so
repeatedly, consistently, and conscientiously.

It behooves the Court to see the situation in question for what it really is. The attempts
to haul Israelis before the Court are part of a brazen and transparent campaign by the
Palestinian leadership and its supporters to abuse processes at the ICC in order to advance
their well-known political agenda. It is precisely the type of situation that so many delegates
to the Rome Conference were afraid of.

If offences against the Law of Armed Conflict have been committed by Israeli troops,
no entity is more able and willing to investigate and prosecute such offences than the legal
system of the State of Israel itself. The ongoing investigations and resulting legal
proceedings, all of which preceded any ICC involvement, are proof that this is so. For all of
these reasons, and under any understanding of complementarity, in theory and as applied, at

any level of examination or inquiry, the ICC is precluded from proceeding against Israeli
nationals in these matters.

Your Excellency, should you or your stzff have any questions that we might be able to
answer, we are happy to do so.

Respectfully submitted, % %
Jay Alan Sekulow Robert W. Ash
Chief Counsel Senior Counsel
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RE: THE ISSUE OF ICC JURISDICTION: FACTUAL AND LEGAL ANALYSIS
TO ASSIST THE PROSECUTOR IN DETERMINING WHETHER THE
INTERNATIONAL CRIMINAL COURT MAY LAWFULLY ASSERT ITS
JURISDICTION OVER NATIONALS OF THE STATE OF ISRAEL, A NON-
CONSENTING, NON-PARTY STATE TO THE ROME STATUTE (PART 1)

Your Excellency:

By way of introduction, the European Centre for Law and Justice (ECLJ) is an
international, Non-Governmental Organisation (NGO), dedicated, inrer alia, to the promaotion
and protection of human rights and to the furtherance of the Rule of Law in international
affairs. The ECLJ) has held Special Consultative Status before the United Nations/ECOSOC
since 2007, As you will doubtless recall, the ECLJ has filed numerous documents with the

OTP in the past to assist the JCC Prosecutor and the OTP staff in resolving contentious issues
befare you.

Like the Intemational Criminal Court (1CC), the ECLIJ is committed to the principle of
bringing 1o justice those who commit the world’s most serious crimes. At the same time, the
ECLJ seeks to ensure that such undertakings be accomplished wholly in accordance with the
Rule of Law. These same goals are echoed within the Preamble of the Rome Statute. In other
words, in legal proceedings, the desire for justice does not—and, indeed, must not—justify
unlawful or questionable means to achieve otherwise desirable ends. The ECLJ submits this
legal brief to asssist the Office of the Prosecutor (OTP) in carrying out its preliminary
assessment of the situation involving alleged Article 5 violations vis-2-vis the State of Israel.

We at the ECLJ are encouraged by the progress that has been made as reflected in the
OTP's latest status report on ongoing preliminary examinations’, but we are dismayed that
clear-cut legal arguments before the OTP regarding Isracl have still not put an end to the

'Consultative Status for the European Cemre for Law and Justice, UN. DEP'T ECON. & SOC. AFF.,
hitps/esango.un.arg/civilsociety/consultativeStatusSummary,do?profileCode=3010 (lust visited 29 Jan. 2018),
OFFICE OF THE PROSECUTOR, REFORT ON PRELIMINARY EXAMINATION ACTIVITIES (2017), §% 51-78 (4 Dec.
2017), htipsAvww.icc-cpiintitemsDocuments/201 7-PE-rep/201 7-atp-rep-PE_ENG.pdl.
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investigation. We ask that the OTP recall that lawful jurisdiction is the sine qua non of the
Rule of Law that both authorises and legitimises a court’s decisions. Any court lacking lawful
jurisdiction over an accused is impotent to act on any matter brought before it regarding such

accused (save only to acknowledge its lack of jurisdiction over the accused and to release the
accused, if he/she is in custody).

In this legal brief, we contest the notion that the ICC may lawfully exercise
Jjurisdiction over nationals of the non-Party State of Israel. Doing so without Israel’s explicit

consent thereto is a violation of the intent of the convening parties to the Rome Conference,
the Rome Statute itself, and Customary International Law.

The ECLJ submits that the ICC lacks jurisdiction over the nationals of al! non-
consenting, third-party States that have declined to accede to the Rome Statute. And,
specifically concerning Israel, the ICC lacks jurisdiction inter alia for the reasons listed and
discussed below. The ECLJ further submits that each of the following reasons is individually
sufficient to establish that the ICC lacks jurisdiction aver Israeli nationals. Taken together—
since they all apply simultaneously to the Siate of Israel—the following reasons
overwhelmingly establish that the ICC lacks any and all jurisdiction over Israeli nationals.

» First, applying the terms of a trealy like the Rome Statute to the nationals of a
non-consenting, non-party State like Israel violates the customary international law
principle that no State is bound by the terms of a treaty to which it has not acceded,
and any treaty term that purports to extend jurisdiction of such treaty over the
nationals of non-consenting, non-party States is wlira vires and void ab initio vis-a-
vis nationals of such States. At a minimum, the said treaty should be interpreted
and applied in such a way that respects this fundamental principle;

« Second, according to the customary international law principle wti possidetis juris,
when the State of Israel came into existence upon the departure of the British from
Palestine in May 1948, Israel inherited ownership of, and sovereigniy over, the
entirety of the territory of the former Mandate for Palestine lying between the
Jordan rift valley and the Mediterranean Sea, thereby (1) becoming the sole
legitimate sovereign over all such territory, (2) extinguishing all competing claims
thereto, and (3) as a non-party State to the Rome Stotute, negating any [CC
jurisdiction over its nationals and territory alleged by others who speciously claim
title to the land or portions thereof;

o Third, the entity which has brought the charges against Israel, the so-called “State
of Palestine”, fails to meet the criteria to constitute a “State” under customary
intemational law and is, thereby, precluded by the explicit terms of the Rome

Statute from being able to accede to ICC jurisdiction and refer situations to the
Court;

o Fourth, investigating Israeli nationals based on Palestinian allegations would
unlawfully violate Article 98 of the Rome Statute, would reward the PA’s strategy
of using the ICC as a political weapon in the Palestinian struggle against Israel,
and would entrench the Palestinian Authority’s clear-cut breach of a number of
agreements that the Palestinians entered into freely with Israel, agreements whose
terms, inter alia, (1) negate all jurisdiction by PA officials over [sraeli nationals;
{2) significantly circumscribe the capacity of the PA to enter into international
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agreements; (3) designate the specific means to be used—ro wit, bilateral
negoliations benveen the parties—to resolve outstanding issues like determining
the boundaries of a future “State of Palestine”, the future status of so-called
“settlements”, the future status of Jerusalem, as well as the ultimate disposition of
“Palestinian refugees”; and (4) expressly prohibit the parties from taking unilateral
steps to change the status of the West Bank and Gaza Strip pending the outcome of
permanent status negotiations; and

e Fifth, the State of Israel has one of the most independent, sophisticated, effective,
and just legal systems in the world today, employing jurists who have proven
themselves not only able but also willing 1o investigate and, if the evidence so
warranis®, to try Israeli nationals who appear to have committed war crimes or
crimes against humanity, thereby precluding admissibility of 1ICC proceedings
against Israeli nationals, this in accordance with the Rome Statute principle of
“complementarity™. With respect 10 this latter point, we wish to emphasise the
following: First, because Israel is a non-consenting, non-party State to the Rome
Statute, under customary international law, the ICC has no lawful jurisdiction over
Israel and its nationals irrespective of the effectiveness of the lsraeli judicial
system. Second, as a non-consenting, non-pasty State to the Rome Statute, Israel is
under no obligation to prove to the OTP or anyone else that its judicial system
fully meets the ICC's complemenlarity criteria (since such criteria do not—and
indeed cannot—bind a non-party State without its consent). Nonetheless, we
submit that an unblased analysis of the Israell judicial system should convince
even the most skeptical that the conditions of complementarity are fully met by
Israel’s legal system and its handling of suspected violations by Israeli nationals.

Our memo on the Israeli judicinl system and how it easily satisfies the requirements of

complementarity as understood in the Rome Statute will be submitted to your office in a
separate filing.

As noted earlier, the ECLJ submits that each ol the reasons cited above is sufficient in
and of itself to preclude the 1CC from exercising jurisdiction over any issues arising between
Israelis and Palestinians. We further submit that the forepoing reasons taken together
overwhelmingly establish that the ICC is precluded from exercising jurisdiction over israeli

’it must be noted at the outset that any Israeli soldler accused of crimes by Palestinians or anyone else also
enjoys the full ponoply of rights that accrue to uny criminal accused, 1o wit, the right to the presumption of
innocence, the right to remain silen, the right to counsel, the right to conitont one's aceusers, and so on, os well
as the right to have each element of the charged offence or offences praven beyond a reasonable doubt before
guilt is established. It must also be recognised that wartime slivations are inheremly confusing and stressful,
requiring split-second decision-making regording whether to shoot or refrain from shooling. Mistakes inevitably
happen in wartime, yel mistakes are not crimes. Further, urban warfare is among the most difficult siluations for
soldiers because of the constricted nature of the battleficld as well as the presence of large numbers of elvilians.
It nlso happens to be the favoured battleground for the Palestinions in the Goza Strip, Finally, one must keep in
mind that battleficlds do not rendily lend themselves to the timely collection of relevant evidence of crimes,
making significantly more difTicult the proving of an accused's guilt beyond a reasonable doubt. In other words,
token together, one cannot judge the cfficacy of the Ismeli judicial system based solely or primarily on the
number of irials held and convictions obtained,

*“The issue of complementarity does not, strictly speaking, involve “jurisdiction”. Rather, it is described in the
Rome Stotute as an issue of “sdmissibility”. Nonetheless, however it is described, il States are able and willing to
Investigate and prosccule (when the evidence so warrants) accuseds lor Article 5 erimes, the ICC is precluded
from intervening, See, e.g., Rome Stotute of the International Criminal Court pmbl. cl.10, art. 1, 5, 17 July 1998,
2187 UNN.T.S. 3 [hereinaller Rome Statute],
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nationals, The first four reasons above will be discussed seriatim below, whereas, as indicated

supra, the discussion of complementarity will be submitted to your office at a later date in a
separate brief.

L PRINCIPLES OF LAW WHICH PRECLUDE ICC JURISDICTION OVER
THE STATE OF ISRAEL AND ITS NATIONALS

A. General Principles of International Law Applicable in This Matter

International law can be defined as “the system of rules, principles, and processes
intended to govern relations nl the interstate level, including the relations among states,
organizations, and individuals™. Article 38 of the Statute of the International Coun of Justice
(ICJ) lists three primary and several secondary sources of intemational law®. The three
primary sources are: (1) “international conventions . . . establishing rules expressly recognized
by the contesting states”’ (commonly referred to as “conventional international law” and
binding on the parties to the respective convemion or treaty); (2) “international custom, as
evidence of a general practice accepted as law™ (commonly referred to a “customary
international law" and generally binding on all nations); and (3) “the general principles of law
recognized by civilized nations™. Secondary sources of international law include “judicial
decisions,” “teaching of the most highly qualified publicists of the various nations,”'

'MARY ELLEN O'CONNELL ET AL., THE INTERNATIONAL LEGAL SYSTEM: CASES AND MATERIALS 3 (6th cd.
2010).
“Siatute of the Interational Court of Justice, art, 38, 26 June 1945, U.S.T.S, 993 [hereinafter IC) Statute], See
also RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAwW § 102 (AM. Law. INST. 1986) [hercinafier
RESTATEMENT], for sources of international law:
(1) A rule of internationaf Jaw is one that has been uccepted os such by the Iniemational
community of states
(@) in the form of customary law;
(b) by international agreement; or
{c) by derivation from general principles common to major legal systems of the world,
(2) Cuslomary intemational law resulls from a general and consistent practice ol sintes
followed by them from a sense of legal obligation.
(3) Intemnational ngreements create law for the stales pardies theseto. . . .
(4) General principles common to the major legal systems . . . moy be invoked as
supplementary rules of international law where oppropriate.
id,
"ICJ Stotute, supra note 6, ort. 38(1)}a) (emphasis added). Note especially the phruse, “establishing rules
cxpressly recognized by the contesting states”. Such rules need not be recognised by states which are nor parties
1o the convention, Some jurists question whether treaties should even be considered as a source of international
Inw. Sir Qerald Fitzmaurlce, for exampie, has opined that *“trentics are no more a source of law than an ordinary
private law contract that creotes rights and obligations . . . . In itself, the treaty and “the law™ it contains only
upplies ta the parties to ™. INTERNATIONAL LAW: CASES AND MATERIALS 95 (Louls Henkin ed., 3d ed. 1993)
[hereinafter HENKIN] (quoting Gerald Fitzmourice, Some Problems Regarding the Formal Sowrces of
lvernational Law, b SYMBOLAE VERZUL 153, 157-58 (Frederik M. von Asbeck et al. eds., 1958)).
YCJ Statute, supra nole 6, art. 3B(1Xb), “The vicw of most international lawyers is that customary inw is not a
form of tacit treaty but an independent form of law; and that, when a custom satisfying the definition in Article
38 is established, it constitutes a general rule of international law which, subject to one reservation, spplies (o
every state”, HENKIN, supra note 7, at B7. Thal “one reservation™ applies 1o the State which, “while the custom is
in process of formation, unambiguously and persistently registers its objection to the recognition of the practice
as law". Jd.
*IC! Statute, supra note 6, art. 38(1)(c); see also O'CONNELL, supra note 5, ot 60, These include common
?nnciples of Inw and justice reflected in the legal systems of civilised states,
%ICJ Statute, supra note 6, art. 38(1)(d). Louls Henkin aptly notes that “[tJhe place of the wriler in international
law haos always been more important than in municipal legal systems. The basic sysiematisation of international
law is largely the work of publicists, from Grotius ond Gentilis onwards, . . . In the [eivil low] systems reference
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(commonly referred to as opinio juris) as well as principles of equity and faimess''. In this
section, we will focus primarily on the relationship and interaction between conventional
international law and customary international law as they apply to: (1) the Rome Statute; (2)

the Intemational Criminal Court (ICC), a specific creation of the Rome Statute; and (3)
nationals of non-consenting, non-party States,

Conventional international law is found in conventions, treaties, and similar negotiated
agreements between and among States as well as agreements between States and other
mlcmauonal actors (like the United Nations or NATO), and it is binding on the parties 1o such
agreements'? . Accordingly, conventional international law is a consent-based legal regime.

Customary international law, on the other hand, is law based on custom that develops
over an extended period of time and is considered bmding on all States", Although it is not
necessarily written law, cusiomary international law is nonetheless consudered “law” because

States generally comply with its requirements because they believe that they have a legal
obligation todo so ™.

It is a foundational principle of customary international law that a State that has not
become a party 1o a rreaty or other international convention is not bound by the terms of such
treaty or convention'®. Accordingly, principles of customary international law constitute the
default provisions goveming the relationship between States, and they will always supersede
contrary provusions of conventional international law as far as States not party to the
respectwe convention are concerned. In other words, a non-party State to an international
convention is not bound by the terms of such convention without its consent. As such, in
general (and absent an intervening, bilateral agreement between them that modifies custom),
the relations benveen a State Party 10 a convention and a non-party State to that same
convention are governed solely by customary imternational law related to resolving the matter
benween them. Recognition of this principle is key when determining the legal reach of an

10 textbook writers 2nd commentalors is o normal practice, ns the perusal of any collection of decisions of the
German, Swiss or other European Supreme Courts will show"™. HENKIN, supra note 7, at 123,
"HENMN supra note 7, sl 123,
"4Every treaty in force is binding upon the parties fo it and wust be performed by them in good foith". Vienna

Convention on the Low of Treaties ort. 26, 23 May 1969, 1155 UN.T.S. 331 (emphasis ndded).
k is one nolsble exception. A Stale may exempt itsell from an inlernational custom if that State is o
persistent objector during the period that the custom develops. Curtis A, Bradley & Mitu Gulali, Withdrawing
Jram International Custom, 120 YALE LJ. 202, 21] (2010). Additionally, customary law is frequently
incorporated into treoties, thereby making it also binding ns conventional law for the Stotes Parties to the
respective treaty.
“In that sense, customary international law differs from customary usage (such os ceremonial salutes between
warships ot sea or exempting diplomatic vehicles from certela parking regulations), since Siates recognise no
legal obligation to do the latter:

The need for such a beliel, l.e., the exisience of a subjective element, is implicit in the very

notion of the opinio juris sive necessitatis. The States concemed must therefore feel that they

are conforming to what amounts to o legal obligation. The frequency, or even habitual

character of the acts, is not in itself enough. There are many intemational cts, ¢.g., in the ficld

of ceremoniul and protacol, which are performed almost invariably, but which are motivated

oaly by considerntions of courtesy, convenience or tradition, and not by any sense of legal

duty.
North Sea Cantinentol Sheif (Ger. v. Den,), Judgement, 1969 1.C.J. 3,77 (20 Feb.).
See, e.g., Vienna Convention, supra note 12, arl. 34, There can be an exception here, too, Principles enshrined
in treatics may evolve imo custom over time if non-party States to the respective trealy begin to conform their

aclivities to such principles because they believe that they have n fegal obligation to do so, North Sea Continental
Shelf, 1969 1.CJ. at 41,9 71.
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institution like the International Criminal Court (ICC), an institution created pursuant to the
Rome Statute', a treaty to which a significant number of important States have not acceded
(such as, the United States of America, the Pco;:le’s Republic of China, Russin, India,
Pekistan, Israel, Iran, and Egypt, to name but a few'?).

The Rome Statute exists solely because its States Parties (i.e., States that have signed
and ratified the treaty) have negotiated and/or agreed to its terms. In certain circumstances, the
Statute purports to permit the ICC to exercise jurisdiction over the nationals of non-
consenting, non-party States'®. The grant of such jurisdiction violates customary international
law™. Indeed, this issue was one of the points of contention during the drafting of the Rome
Statute, and many key State players in the international community were uncomfortable

with a treaty which contravened interuational legal norms by purporting to bring within its
scope nationals of otherwise non-consenting States™.

Despite the fact that the Rome Statute contains a provision that violales customary
international law by subjecting nationals of non-consenting, non-party States to the terms of a
treaty to which they have not acceded, attempts to bring nationals of such States before the
ICC for investigation and possible trial—via that very provision—are ongoing. In 2009, for
example, despite the fact that Israel was not a State Party to the Rome Statute, the Palestinian
Authority (PA) submitted a declaration to the ICC Registrar, in which it purported to accede
to the Rome Statute pursuant to Article 12(3)'. It did so in an attempt to bring Isracli soldiers
and povernment officials within ICC jurisdiction, inrer alia, for alleged Article 5 crimes
commitied in the Gaza Strip during the 2008-09 [sraeli military incursion known as
“Operation Cast Lead"™. More recently, the Union of the Comoros filed a referral with the
ICC Prosecutor, requesting that the Office of the Prosecutor {OTP) investigate and the ICC
(ultimately) try Israeli soldiers for their alleged Article 5 violations during the 2010 boarding
of the Mavi Marmara, at the time a Comoros-flagged vessel, which was attempting to breach

¥Rome Stowte, supra nowe 4. As of 29 Jan, 2018, 123 Stoles have acceded to the Siatute, Chaprer XVii, United
Nations Treaty Colleetion, hitps://treaties,un.org/Pages/ShowMTDSGDetails.aspx?sre= UNTSONLINE &tobid=
2&midsg_no=XVill-10&chapter=|8&Iang=en (lust visited 29 January 2018).

See The States Parties to the Rome Statute, IT'L CRIMINAL. CT., hutps:/asp.icc-cpi.inVen_menus/
asp/stntes¥a20parties/pages/the%20stetes%e20parties%20t0%201he%20romc% 20siatule.aspx (last visited 29 Jan,
2018). Note that among the non-acceding States ore the four most populous States in the wosld (1., China, Indin,
the United States, snd Indonesia). Conmiry Comparison: Population, CENT. INTELLIGENCE AGENCY,
hups://wwiv.cia.gov/library/publications/thc-world-lactbook/rankorde/21 19rank.html. As such, approximately
onc-half of the world's population lives in countries that have rejecied the Rome Siastute and ICC jurisdiction.
Note, further, that meny States in volatile regions of the world have also declined lo accede 1o the Statute {e.g.,
Israel, Iran, Egypt, and Pakistan). The Siales Parties to the Rome Statute, supra.

%See Rome Siatute, supra note 4, ort. 12(2}(o) (authorizing the ICC to exercise jurisdiction even when only one
State involved is o party to the Rome Statute or hus accepted jurisdiction under paragraph 3).

Supra note 15,

®See penerally David J, SchefTer, The United States and the International Criminal Court, 93 AM. J. INT'LL. 12
1999),
s'Aﬂicle 12(3) permits n non-party “State™ 10 nceede to ICC jurisdiction by lodging a declaration with the ICC
Registrar, see Rome Statute, supra note 4, arl. 12(3), which the PA attempted o do, see infra nole 22, even
though It was not a State.
Minister of Justice Ali Khoshan, Declararion Recoguizing the Jurisdiction of the International Criminal Court,
PALESTINIAN NAT'L AUTH. (29 Jun. 2009), hup/Avww.ice-cpl.inNR/rdonlyres/74EEE201-0FED-4481-95D4-
C8071087102C/279777/20090122PalestinianDeclaration2.pdf. The ICC Office of the Prosccutor subsequently
rejected this declaration because it recognised that the PA was not a State for purposes of the Rome Statute.
Statement, Office of the Prosecutor, International Criminal Cour, Siwation in Palestine (3 Apr. 2012),
https2/fwww.icc-cpl.int/NR/rdonlyres/C6162BBF-FEB9-4FAF-AFA9-836106D2694A/284 387/
SituationinPalestine0304 12ENG.pdf.
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Israel's naval blockade of the Gaza Strip®. And, more recently still, Palestinian officials have
once again sought to accede to the ICC in order to bring Israeli soldiers and government
officials before the ICC to answer for alleged crimes commitied during the 2014 israeli
military operation in the Gaza Strip called “Operation Protective Edge™.

Nonetheless, irrespective of the truthfulness or falsity of the allegations of criminal
wrongdeing in the above examples, the ICC is not the proper forum when nationals of a non-
consenting, non-party State to the Rome Statute, like Israel, are involved, absent such State’s

express grant of its consent thereto, consent which Israel has not granted (as is its right as a
sovereign State),

B. Despite the Rome Statute’s Stated Goal of Ensuring that the Perpetrators
of the Most Serious International Crimes Not Go Unpunished®, the ICC is
Nonetheless a Court of Limited Jurisdiction

The ICC is, by the Rome Statute’s own terms, a court of limited, not plenary,
jurisdiction. 1CC jurisdiction is expressly limited in a number of significant ways (each of
which, in some measure, works against the actual achievement of the Statute's stated goal of
ensuring that the perpetrators of the most serious international crimes are brought to justice
for their crimes™). Accordingly, teleological arguments made to justify the expansion of ICC
authority 1o investigate and try nationals of non-consenting, non-party States by claiming such
expansion is required to ensure that perpetrators of the most serious crimes do not go
unpunished ring especially hollow—especially in light of the fact that the Staute allows
nationals of States Parties to evade prosecution in certain circiunstances denied to nationals
of non-party States (discussed more fully infra).

Among the explicit limitations on 1CC jurisdiction are the following:

(1)  The Rome Statute only permits “States™” to accede to ICC jurisdiction®,

“Referrat of the Union of the Comorus with Respect to the 31 May 2010 isreli Raid on the Humaritarion Aid
Flotilla Bound for Gaza Strip to the Inlernotionsl Criminol Court (Moy 14, 2013), hupd/www.ice.
cpl.inviccdocs/otp/Relerral-from-Comoros.pdf.

“Sce, e.g., Willlom Booth, Palestinians Press international Criminal Court 1o Charge Israel, WASH. POST (25
June 2015), hitps://wvww,washinglonpost.com/world/middle_east/palestinions-press-international-criminal-court-
to-charge-isrel-with-war-crimes/201 8/06/25/c0c85306- 19d1- 1 125-bed8- §093cc58dad0_story.iml. The ECLJ
submits that the OTP errcd as a matter of law in allowing Palestine to accede 1o the ICC's jurisdiction based on
the UN General Assembly’s ogreeing lo change Palestine's status af the UN from “Entity™ with observer stotus lo
*Non-member Stote” with observer status, Under the UN Charter, when Member States act collectively as part of
the Genernl Assembly, they are bound by the terms goveming that body. Those terms limit the Gencral
Assembly to moking “recommendations”. See, e.g., UN, Charter ans. 10-14. Hence, the General Assembly

could nol creale or recognise in any way, shape or form o Polestinian “Slate”. Accordingly, no Palestinian
“State™ came into exislence by the General Assembly's action.

;':Rome Statute, supra note 4, pmbl. cls, 4-5,

Id

*The term “State™, in UN and International praclice, espeelally when capitalised, refers 1o recognised, sovereign
nation-siotes. See, e.g., G.A. Res. 25/2625, Decloration on Principles of Intemational Law Concerning Friendly
Relations ond Co-operation Amang Stotes in Accordance with the Charler of the United Nations (24 Oct. 1970);
Louts HENKIN, INTERNATIONAL LAW: POLITICS, VALUES AND FUNCTIONS 29-30 (1990); EMMERICH DE VATTEL,
3 THE LAW OF NATIONS OR THE PRINCIPLES OF NATURAL LAW APPLIED TO THE CONDUCT AND TO THE AFFAIRS
OF NATIONS AND OF SOVEREIGNS 3-6, |1 (Charles G, Fenwick trans., Camegic Inst. of Wash. 1916) (1758).
e, e.g., Rome Statute, supra pole 4, art, 12 (limiting occession o “States™); id art. 14 (limiting referral of
shtuations to “States™); /d. art. 112 (limiting membership in Assembly of States Parties to “States™); id art. 125
(limiting accession to the Statute 1o “States”). Moreover, Professor Otto Triflerer noted in his Commentary on
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(2)  The Statute limits ICC jurisdiction to the finite list of crimes found in Article 5:
the crime of genocide, crimes against humanity, war crimes, and the crime of
aggression”, The Statute further limits the ICC’s jurisdiction over war crimes
to those committed as “part of a plan or policy or as part of a large-scale
commission of such crimes™, Finally, “the Court shall determine that a case is

inadmissible where . . . [t]he case is not of sufficient gravity to justify further
action by the Court™’,

(3)  The Statute limits ICC jurisdiction by time. The ICC Prosecutor, for example,
may only investigate and try crimes committed gffer the treaty came into
force.? In addition to the time limit regarding when the treaty came into force,
ICC jurisdiction may be deferred by the UN Security Council acting under
Chapter VII of the UN Charter for an indefinite number of successive twelve-
month periods®. Further, each State upon acceding o the Statuie may declare
that the treaty shall not apply to its territory or nationals regarding war crimes
for up 1o seven years from the respective State's date of accession™.

(4)  The Statute permits [CC jurisdiction to be limited by a State Party’s explicit
rejection of the definition of aggression, once adopted, or of amendments to the
other listed crimes™®, Were a State Party to reject the definition of aggression or
any amendment to other listed crimes, it would not be answerable for the crime
of aggression or for the amended crimes. In the case of rejecting amendments
to already listed crimes, the State Party would remain answerable, but only for
the crimes as originally defined in the Statute™,

(5)  The Statute precludes prosecution of persons who may have committed Article
5 crimes when under the age of eighteen®’.

the Rome Conference that, *[iln accordance with normol medern practice for muitilnteral treaties, the {Rome)
Statule [wes] open for signature by all Siates™. OTTO TRIFFTERER & KAl AMBOS, COMMENTARY ON THE ROME
STATUTE OF THE INTERNATIONAL CRIMINAL COURT 1287 (1999) (emphasis added). The only exception would be
o referral by the UN Sccurity Council acting under Chapier VI of the UN Charter of a situntion to the ICC, The
Security Cauncil alone has authority to refer a non-State entity o the ICC (as it did, for example, with respect to
the Darfur reglon of Sudan). S.C. Res. 1593 (Mar, 31, 2005).

PRome Statule, supra nole 4, arl. 5, Note that, with respect o the crime of oggression, “Article 121(5) gives
States Parties the chalce either to accept or not to accept nny amendment 1o Article 5. This means thot a Stote
Party may cxclude the jurisdiction of the Court with regard to the crime of aggression even when this crime
should have been defined and accepled by seven-eighths of the States Parties os required by Article 121(4)"
Hans-Peier Kavl, Preconditlons to the Exercise of Jurisdiction, in | THE ROME STATUTE OF THE INTERNATIONAL
CRIMINAL COURT, 583, 605 (Antonlo Cassese et al, eds., 2002).

*Rome Statuse, supra note 4, ort. 8,

Nd an. 17(1d).

214, art, V1. See aiso id. art, Bbis (regarding crime of apgression).

1d ant. 16.

3d an. 124,

31d arts. 5(2),121(5). The definition of “aggression” was agreed (o et the 2010 Kampala Review Conference in
Ugaonda. It is 10 1oke effect in o Suate one year afler it is ndopted by thiny States Parties and ofter a decision made
by the required majority of States on a date aller 1 January 2017, Intemnational Criminal Court RC/Res.6, The
Crime of Aggression (11 June 2010), hutpss//treaties.un,ocg/doc/source/docs/RC-Res.6-ENG.pdf.

%Here ngain, States Partics to the Rome Statute could frec themselves of jurisdiction [rom certain crimes, while
non-party States could not. One wonders how and from what source of law ihe Stutes that negotiated the Rome

Statuie could Impose harsher terins on nationals of States not a party to the Statue than on their own nationals.
R ome Statute, supra note 4, art. 26
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(6)  The Statute precludes trials in absentia®.

(7)  The Statute limits the admissibility of ICC prosecutions to situations where
national courts are either unwilling or unable to try and punish perpetrators for
Asticle 5 crimes®. In other words, where national courts are willing and able to
try and punish accused perpetrators, the 1CC lacks the ability to act. This
reflects the concept of “complementarity”. According to Luis Moreno-

Ocampo, the ICC’s first Prosecutor, the ideal situation would be for the ICC
never to have to try a case™.

(8)  The Statute precludes ICC jurisdiction to try alleged Article 5 perpetrators who
are not nationals of a State Party to the Statute and who commit the crime in

the territory of a non-Party State*’. This generally reflects the consent-based
nature of treaties.

As noted in (3) and (4) abave, despite its stated goal of ensuring that perpetrators of
Article 5 crimes are to be brought to justice, in reality, the Rome Slalute expressly permits
nationals of irs own States Parities 10 evade prosecution for certain crimes in certain
circumstances, while not extending the same benefit to nationals of non-party States. Hence,
while application of the Statute’s terms is permitted to vary among States Parties, nationals of
non-party States are strictly subject to the Statute’s terms, without exceptions and with
immediate effect. We submit that this is an absurd and, therefore, untenable outcome.
Specifically, Article 12(2)(a) states that the ICC may exercise jurisdiction over alleged
perpetrators of Article 5 crimes committed on the territory of a State Party, irrespective of the
nationality of the accused™. Such language purports to provide that nationals of non-
consenting, non-party States may be brought before the ICC. Yet, the Rome Statute allows
nationals of its own States Parties to evade ICC jurisdiction in certain instances® while

"1d. an. 63,

®Id. pmbl, cb. 10; id. art, 1.

®See Glabal Leaders- Luis Moreno Ocampo, INT'L BAR ASS'N (1 Feb. 2013), htps//Awvww.ibanct.org/Article/
Detail.aspx?ArticleUid=B 1 213dcf-091 1-4141-0d29-04 8610003 d37.

“'Rome Statute, supra note 4, art. 12 (expressly delineating when the ICC may exerclse jurisdiction, which does

not include third-party nationals commilting Article 5 crimes on third-party States’ territory); see also Kaul,
supranote 29, ot 583, 612,

“Article 12(2) of the Rome Stalute reads, in pertinent part, as follows:
2. In the case of article 13 [deals with Exercise of Jurisdiction), paragraph () or (c), the Court
may exercise Its jurisdiction if one or more of the following States are Parties to this Statwte or
have accepled the jurisdiction of the Court in accordance with paragroph 3:
(a) The State on the temitory of which the conduct in question occurred o, if the crime
wus committed on boord o vessel or aircrafl, the State of registrotion of that vessel or
ni'mn “hee
Rome Stntute, supra nole 4, art. 12{2){a). Nole that Article 12(2)a) applles lmespective of the nationality of the
perpetrator of the crime, Accordingly, nationals of non-party States are subject to ICC prosecution according to
the Rome Statute, Note further that a non-party State mey aceede to ICC jurisdiction pursuant to Article 12(3).
“Such as by allowing newly acceding States to defer ICC jurisdiction over their nationals and territories for war
crimes for up to seven years, /d arl. 124, os well os by allowing Slates Parties to reject the definition of
apgression (once odopted) or future amendments to other listed crimes, id. ant. 121(5). None of this is allowed to
non-consenting, non-party States, Instead, their natlonnls are livble 10 be tried for war crimes without any
option of delay in application af such provisions. Further, whereas States Partles can refect the definition of
thie crlme of aggression (and, thus, avold its application io their natlonals) as well as reject any definltional
changes 1o existlng crinies, non-consenting, third-party States do not have that option. Hence, the Rome
Stawte not only violates the third-party State's rights to reject the ireaty altogetier, it punishes the third-party
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simultaneously claiming the right of the ICC to try non-party State nationais for such crimes.
In other words, under the Rome Statute, accused nationals of a State that has rejected the
Rome Statute altogether have fewer rights and protections than the nationals of States that

agreed 1o be bound by the Statite in the first pIace"'. That is g perverse and wholly
unregasonable result in any 1 stems. One wonders how the States that negotiated the

Rome Statute could conceive that this accords with the Rule of Law, fundamental falrness,
and principles of equity. We submit that Article 12(2)(a) does not so accord, is wholly
untawful under customary international law, and, hence, is ulira vires.

A further issue is that language in the Rome Statute regarding the various Article 5
crimes reads as follows: “For the purpose of this Statute, [named crime] means . . . To the
extent that the meaning and/or elements of a specified Article 5 crime differ from descriptions
and/or elements of similas crimes as they currently exist in customary international law or
other binding international conventions (like the Geneva Conventions of 1949), the ICC
claims the right to try accuscd nationals from non-consenting, third-party States for newly
created “crimes” that may not actually exist under customary international law or applicable
conventions. A prime example would be the language of the crime bearing on “settlements”,
The previous prohibition on “deporting and transferring” civilians into occupied tesritory*
was changed at Arab Insistence 1o also prohibit “indirect” transfer, thereby creating an entirely
new offence, “which was desi&ned to make a war crime out of voluntary and free movement
of Jews into [the West Bank]™’, We submit that such a change fo the traditional definition

cannot be applied to Israel or any other non-consenting State without that State's prior
consent.

€. Article 12(2)(a) of the Rome Statute Which Asserts ICC Jurisdiction Over

Nationals of Non-Consenting, Non-Party States Defies International Law
and is, Therefore, Ultra Vires

The incorporation of Article 12(2)(a) into the Rome Statute stands in defiance of
customary international law, to the extent that it concemns the nationals of non-consenting,
non-party States. In support of this coiention, we offer the following three points:

o First, Article 12(2)(a) disregards the well-esiablished principle in customary

international law requiring o State’s consent in order for o treaty to bind that
State’s nationals.

» Second, other international tribunals have recognised and affirmed the consent-
based nature of international law.,

State by holding its natlonels to @ more stringent standard than it requires of the nationals of the States
Parties themselves, That not only violates cusiomary international law, it also violates conunon sense amd
rules of equity.

“IENNIFER ELSEA, INTERNATIONAL CRIMINAL COURT: OVERVIEW AND SELECTED LEGAL ISSUES 13, 13 n68
(Cong. Research Serv, 2002) fherelnaller CRS RePORT] {noting thot the JCC appears to have broader jusisdiction
over war crimes committed by non-party nationals than by nationals of States Parties to the Statulc).

“See, e.g., Rome Statule, supra note 4, orts. 6, 7, 8.2 (emphasis added).

“eneva Conventlon Relative to the Treatment of Prisoners of War art. 51, 12 Aug. 1949, 6 U.S.T. 3316, 75
UNTS. 135,

“Bugenc Kontorovich, Polificizing the International Criminal Court, JERUSALEM CTR. FOR PuB. AFF.,
hup:/jepa.osg/politicizing_the_international_criminal_court/ (last visited 30 Jan, 2018).
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¢ Third, asserting the existence of *universal jurisdiction” over Article 5 crimes (as
some do™ in order to ensnase nationals of non-party States) does not automatically
or necessarily mean that the ICC, a court created by only a portion of the world
community, may exercise lawful jurisdiction over the nationals of a non-
consenting, non-party State from the world community at large®.

When the government of a State exercises its sovereign will regarding the acceptance
or rejection of a convention or treaty, the officials of that State are, in fact, acting as agents on
behalf of that State’s narionals®®. We must recognise, for example, that the territorial entities
we call “Nigeria” or “Jordan” or “Canada” do not—and, indeed, cannor—"“do™ anything. Only
persons from such entities—to wit, “Nigerians” and “Jordanians” and “Canadians™—can act.
Further, we cannot haul “Nigeria” or “Jordan” or “Canada” before the bar of any court; we
can only haul “Nigerians" and “Jordanians” and “Canadians” before such a court.
Accordingly, when one says that the State of Israel or the United States of America or the
People’s Republic of China “refuses to accede” to a treaty like the Rome Statute, what one is
really saying is that actual persons—the leaders of those States acting on behalf of their
respective nationals—are refusing to place their respective “States” (meaning their respective
nationais and ferritories) under the authority, or within the jurisdiction, of a court created by
other States pursuant to such treaty.

Thus, when international law states that “{a] reaty does not create either obligations or
rights for a third Stare without its consent™', it is, in reality, referring to obligations and rights
on the part of the third State's nationals. To paraphrase, a treaty does not create either
obligations or rights for the nationals of a third-party State without the consent of that State as
embodied by its authorised representatives. In tsuth, all actual acrors in international law are
real persons”, and all decisions in international law affect real persons. Hence, when it is
asserted that the purpose of the ICC is to punish “individuals™ not “States"*, although that is a
literally true statement, it is, nonetheless, wholly banal, since it is impossible to punish

“See, e.z., Dapo Akande, The Jurisdiction of the Internailonnl Court over Nationals of Non-Partles: Legal Basls
and Limiss, 1 ).INT'L CRIM. JUST. 61R, 626 (2003).

“Nole that the ICC was never intended 1o be a court of universal jurisdiction, but rather a court of limited
jurisdiction as circumscribed by the Rome Stawte. 1f the 1CC purporied 1o have universal jurisdiction, there
would not be u requirement for a nexus 1o Stales Partles (terrilorin! or personal). Thus, universal jurisdiction
connot be used as o catchall for claiming jurisdiction over non-nationals in defiance of intermational law

nciples,
Ell'hc: Rome Statule cleims the right 1o subject the nationals of third-pany States who commit (or arc alleged to
have commitled) Article § crimes in the territory of o State Party (o the Rome Statute to investigation and/ar iriol
by the ICC. Rome Statute, supra note 4, art. 12(2)(n). Yet, such a claim violates the right of that individual as
determined by his State of nationality not 1o be transferred to and tried by a Court whose jurisdiction was created
pursuant to a convention that his State of nationality rejected. See Vienna Convention, supra note 12, art. 34.
That docs not mean that such an individual is not subject 1o Investigation and trinl; he moy be investigated ond
tried by the courts of the Siate on whose terrltory he allegedly committed the crime, What Is profibited Is his
being turned over to a Court created by @ treaty to which his State of nationality has refused fo accede and,
lience, does nol recognise.
*Wienno Conventlan, supra note 12, urt. 34 (emphasis added). Article 34 simply incorporates the customary low
principle into the treaty. This is o commen practice, and doing so does not remave the principle from costomary
international Inw, although Tt does make it part of binding conventional law for those States which are o party to
the treaty which incorporates the customary law principle.
“Even corporatlons, which enjoy Jegal “personality” and possess “nationality™, act through real persons (to wit,
their corporaic officers and boards of directoes), and, if “punished”, it is real persons who pay the penalty (l.e.,
officers, directors, and charcholders),

$See, e.g., CRS REPORT, supra note 44, at 5.,

]
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“States” as such. One can only punish individual persons in or from such States™.
Accordingly, the “punish individuals, not States” argument is, in reality, a contrived
areument that seeks to sidestep the inconvenient strictures of contrary customary

international law in order to permit the ICC to bring within its jurisdictional reach othenwvise
unreachable persons.

When “States™ (meaning the authorised representatives of the people in those States)
get together to negotiate a treaty, they are free to modify the application of customary
international law principles amongst themselves as they see fil pertaining to their respective
nationals and territories (provided that the agreement does not violate a jus cogens norm).
This constitutes agreement based on mutual consent. Yet, such an agreement to modify
customary international law amongst the States Parties to a treaty like the Rome Statute does
not, and indeed cannot, change the law that applies to “States” (meaning nationals and
territories of such States) that choose nor to accede to the treaty. Such an imposition is not
consent-based, and no sovereign may lawfully impose a treaty-based burden on another
sovereign without the latter's consent. Neither may a creation or an agent of such sovereign or

group of sovereigns (like the ICC) impose such a treaty-based burden on a third-party
sovereign without the latter’s consent.

In the final analysis, @ principle of customary international law 1akes precedence over
a contrary principle contained in a trealy with respect to those States (meaning their
respective nationals and territories) that are not parties to that treaty. Hence, the fact that
States Parties to the Rome Statute have agreed amongst themselves that the ICC shall have
Jurisdiction over the nationals of non-consenting, non-party States who are alleged to have
committed an Article 5 crime on the soil of a State Party*® does not—and lawfully may not—
override the non-consenting, non-party State’s sovereign rights under customary international
law nor fo be bound in any way by the terms of a treaty to which it is not a party®.
Accordingly, if no individual State or group of like-minded States may lawfully compel a
third-party State 1o be bound by terms of a treaty 10 which the latter has not acceded,
neither may a subordinate creation or agent of such individual State or group of States
(such as the OTP, the ICC or a panel of ICC judges) lawfully do so.

Eoch State Party to the Rome Statute has freely yielded part of its national sovereignty
to the 1CC, a specific creation of that treaty. As such, officials at the ICC—nor a sovereign
entity hiself~—have been granted authority 10 compel the States Parties, all of which are
sovereign entities, to yield to the will of the ICC in certain circumstances as laid out in the
Rome Statute, ICC officials have no such suthority with respect to non-consenting, non-party
States (meaning their nationals and territories)’’, in spite of what the Rome Statute may say,
since States Parties to the Rome Statute lack the authority themselves to encroach upon the

*For example, the sanctions regime oimed at “Iran” aclually targets ond punishes, not only the Iranlon ofTicials
who moy have been designoted by name, but all other lranfans us well, irrespeetive of their roles and
responsibilities for the Iranian nuclear program. The sume is true of the U.S. sanctions regime agoinst “Cuba”; it
is individual Cubans who suffer as a resull of the sanctions, not the entity “Cuba™ per se.

Rome Statute, supra note 4, on. 12(2)(a).

e agnin, thal does not mean that the national fram the third-party State may not be tried for the alleged
offense, He may be tried in the courts of the State in which the alleged crime took place, pursuant to that State's
law and legal procedures. What customary international low prohibits is the transfer of jurisdiction over the
occused Lo the ICC, a court created by a trealy to which the non-consenting, third-party State has not peceded,
STSee, ¢ g., CRS REPORT, supra note 44, at 21 n.1 11 (noting that State practice does not support the assertion that
universal jurisdiction over war crimes has reached the level of customary law binding all States),
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rights of non-party States vis-2-vis the nationals and territories of those States™. That the
Rome Statute purports to grant such authority™ is a legal overreach in violation of customary
international law. Such overreach is both wltra vires and void ab initio,

Accordingly, notwithstanding explicit language to the contrary in the Rome Statute,
neither the ICC Prosecutor nor any ICC judge possesses any lmwfid authority to violate
customary international law by asserting jurisdiction over a non-party State's nationals. As
such, neither the ICC Prosecutor nor any 1CC judge may lawfully apply the provision of the
Rome Statute {to wit, Article 12(2)(a)) that purports to compel nationals of non-consenting,
non-party States to submit 1o ICC jurisdiction for alleged Article 5 crimes committed on the
soil of a State Party to the Rome Statute™. Were either to do so, he or she would be acting in
clear violation of customary international law. In truth, such a decision would undermine the

Rule of Law—ironically, the very value that the ICC Prosecutor or 1CC judge would be
clniming to uphold.

Further, given the numerous exceptions to jurisdiction already written into the Rome
Statute that, by their nature, deny a remedy to victims of unspeakable crimes (see generally
Section 1.B., supra), the argument frequently raised that failure to allow the ICC to exercise
jurisdiction pursuant to Article 12(2)(a) would leave victims of Asticle 5 crimes without a
remedy is disingenuous in the extreme, It also fails to acknowledge that the national courts of
States Parties to the Rome Statute have concurrent jurisdiction over Article 5 crimes and that
the UN Security Council can refer situations to the OTP for investigation, as recognised under

Article 13(b) of the Rome Statute and pursuant to its authority under Chapter VIl of the UN
Charter.

D.  Other Internationai Courts Recognise and Have Rightly Affirmed the
Consent-Based Limitation to Their Jurisdiction Under Customary
Internantional Law

The principle of customary intemational jaw that “[a]n international agreement does
not create either obligations or rights for a third-party state without its consent™' is well-
established and has been recognised by other international courts. In fact, this principle has
been expanded upon by international tribunals.

The Statute of the International Court of Justice (ICJ), for example, specifically
requires that parties consent to its jurisdiction before the ICJ will adjudicate a matter®”, The
ICJ's case law has affirmed this principle throughout its history. The first time the ICJ had
cause to make such a determination came in the 1954 case, Monetary Gold Removed from
Rome in 1943 (fialy v. France, United Kingdom of Great Britain and Northern Ireland and

3 See supra note 15.

See Rome Stotute, Supra nole 4, ant, 12(2)(a).

“Even when the UN Security Council, acting under Chapler Vil of the UN Charter, refers o situation conceming
o non-party Siates nationals to the ICC Prosecutor, the Cauncil Is acting under its authority as found in the UN
Churter, not on any aricle found in the Rome Stotute, since the Council (o5 a non-State entity) is not—and
cannot be—a party 1o the Rome Statute. Further, compliance by the thisd-party State is based on its being o party
1o the UN Charter (which obligates it to obey cerinin Security Council decisions). not on eny obilgation that it
owes o e Rome Statute or any right clalmed by ICC officlals. When the Security Councl refers a situation
to the 1CC Prosccutor regarding » non-party State to the Rome Statute, the Council is, in effect,
incorporating by reference the approprinte provisions of the Rome Statute into its decision, thereby
obligating the UN Member State (o comply wilh those provisions.

‘:Sec Vienna Convention, supra note 12, art. 34; RESTATEMENT, supra nole 6, § 324(1).

4C) Statute, supra nole 6, arts. 34( 1), 36(2)~{(3).
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United States of Amerlca) (“Monetary Gold™)®, That case centred around an incident that
occurred in 1943, in the midst of World War 11, when the German Army removed a large

amount of gold from Rome*'. When the war ended. both Albamn and ltaly claimed the gold
and submitted competing claims to international arbitration®®,

While waiting for the outcome of the arbitration proceeding, the govemments of
France, the United Kingdom, and the United States signed an agreement to hold the gold in
escrow in the United Kingdom so that it could retain the gold “in partial satisfaction of the
[jjudgment in the Corfi Channel case™ in the event that the gold was found to belong to
Albania. After the arbitrator found in favour of Albania, ltaly filed an action with the ICJ
against France, the United Kingdom, and the United States. In its application, ltaly argued (1)
that France, the United Kingdom, and the United States should deliver the gold to italy, and
(2) that its right to the gold superseded the United Kingdom s right to partial satisfaction of
damages sustained during the Corfu Channe! incident® .

Before proceeding to the merits of Italy’s first claim, the IC) stated that it “must [first]
examine whether. . . jurisdiction [conferred by ltaly, Frunce, the United Kingdom, and the
United States) is co-extensive with the task entrusted to it"®. As mentioned above, however,
integral to this dispute was the claim of Albania—an unnamed party—to the gold. Indeed, the
IC] stated that, “[i}n order. .. to determine whether Italy is entitled to receive the gold, it is
necessary to determine whether Albania has committed any international wrong against ltaly,
and whether she is under an obligation to pay compensation to [ltaly); and, if so, to determine
niso the amount of cornpensauon pal Therefore, the ICJ held that it “cannot decide such a
dispute without the consent of Albamu . The 1CJ's explanation of that ruling is particularly
telling: “To adjudicate upon the international responsibility of Albania without her consent
would run counter to a well-established principle of international law embodied in the {IC)' sl
Statute, namely, that the [ICJ] can only exercise jurisdiction over a State with its consent™".
That well-established principle remains a vital part of customary international law to this day.

In a2 more recent cose concerning East Timor, the ICJ once again applied the principle
that an intemnational tnbunal cannot decide a case involving the legal rights of a third party
without that party's consent’>. In 1989, Australia, understanding that the island of East Timor
was under Indonesian control signed a treaty with Indonesia regarding use of East Timor's
continental shelf®, Yet, Portugnl which had controlied East Timor exclusively from the
slxteenth century until 19757, claimed that any treaty executed without its consent was
invalid”, Thus, “the fundamenta! question in the . . . case [wa]s ultimately whether, in 1989,
the power to conclude a treaty on behalf of East Timor in relation to its continental shelf lay

2Mom:tnry Gold Removed from Rome in 1943 (f. v. Fr,, UK., & U.S.), Judgment, 1954 1.C.J. 19 (15 June).
id ot 19,

Y1d
“Id. a1 21,
id. ot 22, The ICJ found that a provision in the agreement signed by France, the United Kingdom, and the
United States amounted to acceplance of ICS jurisdiction; thercfore, it had been duly authorised by all numed
ﬂaniu to adjudicate the matter, See id. a1 31.
Id. at 31,
®1d. a1 32.
0

Id,

" 1d, (emphasis added;.

& st Timor (Port, v. Austl.), Judgment, 1995 1.C.J. 98 (30 June).
1d, st 101-02.

" See id. at 95-96,

"1d. 01 94-95,
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with Portugal or with Indonesia"". Like the Moretary Gold case, in which the 1CJ refused to
make a legal determination that would affect the legal rights of a non-consenting third party
(Albnma), the !CJ in the East Thmor case refused to rule because Indonesia had not accepted
its jurisdiction””. It further refined the Monetary Gold standard by stating that the necessity of
determining third-party rights did not necessarily preclude it from exerclsing jurisdnctio
However, when a State's “rights and obligations . . . constitute the very subject-matter of . .
Jjudgment”, the ICJ may not exercise jurisdiction wilhout that State’s consent”,

The ICJ is not the only international tribunal that has upheld the Monetary Gold
principle. The Permanent Court of Arbitration (PCA) in The Hague, The Netherlands, applied
this principle in its 2001 decision, Larsen v. Hawallan Kingdom™, In that case, Larsen refused
to pay fines associated with traffic citations®'. Instead of registering his automobile as
required by state law, Larsen argued that as a citizen of the Hawaiian Kingdom, he was not
subject 10 U.S. law™ and that Hawaii was in violation of its obligations under an 1849 treaty
bctwccn the Hawaiian Kingdom and the United States by allowing U.S. municipal law to
govem®™. The PCA held that because the interests of the United States were “a necessa
foundatlcm for the decision between the parties”, it could not rule on the dispute at hand™.
Moreover, even though both parties to the arbitration proceeding argued that the Monetary

Gold principle should apply only to 1CJ proceedings, the PCA held that the principle must be
applied by all international tribunals, stating that,

[a}lthough there is no doctrine of binding precedent in international law, it is
only in the most compelling circumstances that a tribunal charged with the
application of international law and governed by that law should depart from a

princnple laid down in a long line of decisions of the International Court of
Justice®.

Indeed, “[t}he principle of consent in international law would be violated if [the PCA]
were to make a decision at the core of which was a determination of the legality or illegality
of the conduct of a non-party™, The ICC, as an international tribunal bound by
international law, must likewise refram Jrom invoking jurisdiction to deterniine the relative
rights of nationals of non-consenting, non-party States as weil as the legality or illegality of
the non-party State’s conduct. Note that determining the relative rights of nationals of the
non-consenting, non-party State of Israel as well as the legality or illegality of Israel’s actions
is exactly what the Palestinians are seeking to do by referring their allepations to the ICC.
This is a clear violation of the principle of consent in iriternational law and must be refused.

%1d. at 102,
Trd. a 108,
e, o 104,

™/d. at 105. Such would be the case with Isracl concerning Operation Cast Lead, the enforcement of the naval

blockade of the Gaza Strip, and Operation Protective Edge, since those matters implicate Israel’s inherent right to
sell‘-derem:e in a situation of armed conflict.

Yparsen v. Hawailan Kingdom, Award, (Perm, CL Arb, 2001), htipss/pcacases.com/web/sendAttach/ 1 23,

Miarsen v. Hawaiian Kingdom, Memorial of Lance Paul Larsen, §1 48-52 (Perm. CL Arb. 2000),
hup./lmvw alohnquest.com/arbitration/memarial_larsen.htm.
ldl 47.
¥ Larsen v. Hanwalian Kingdom, Award, 92.3.
“1d.q11.23.
¥rd.§11.21.
%/1d. § 11.20 {(emphasis added).
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As in the Egst Timor case and Larsen v. Hawaiian Kingdom, where the ICJ and PCA,
respectively, refused to exercise jurisdiction because ihird-party righis constituted the very
subject matter of the proceedings, the ICC must refuse to exercise jurisdiction over nationals
of non-consenting, non-party States. Such action would directly contravene the well-
established customary international legal principle articulated in the Monetary Gold case and
subsequently—both in the ICJ and in other international tribunals—that an Infernational
tribunal may not determine the legal rights of a third-party State withoui lts consent if such
rights go to the very subject matter of the proceedings. Because the ICC is an international
tribunal skin to the ICJ and the PCA, the ICC should be bound by the Monetary Gold
principle in accordance with customary international law. In short, absent a referral by the UN
Security Council under Chapter VIl of the UN Charter, the ICC must decline to exercise
jurisdiction over nationals of non-consenting, non-party States,

E. Asserting the Existence of “Universal Jurisdiction” Over Article 5 Crimes
Does Not Automatically or Necessarily Require that Nationals of a Non-
Consenting, Non-Party State Must Submit to the Jurisdiction of a Court,

Like the 1CC, Established by Other Sovercigns and Not Recognised by the
Non-Consenting State

Some argue that the ICC may invcsngate and try nationals of non-consenting, non-
party States under the principle of universality". That argument is built upon a number of
assumptions, some of which appear to be hlghly questionable when applied to non-
consenting, third-party States. For example, “[t]he universality approach siarts from the
assumption that, under current international law, nll States may exercise universal jurisdiction
over these core crimes [i.e., Article 5 crimes]™. The first assumption is followed by the
argument “that States must be entitled to do collectwely what they have the power to do
mdlwdunlly' . The argument that States may do collectively what each may do individually
is reasonable—up 10 a point. A problem arises when that argument Is interpreted to suggest
that mutual agreement amongsi a select group of States can create legal obligations for non-
consenting Stales oulside that group. Such an assertion violates the sovereign rights of the
States not a party to the agreement. As such, mutual agreement amongst a number of States
does not affect in any way the righis of States not a party 1o such agreement. From the
foregoing statements, the argument continues as follows:

¥See, e.g., Aknnde, supra note 48, at 626 (arguing that “it would be extraordinary and incoherent i the rule
permilting prosecution of crimes against the [world's] collective interest by individunl stales . . . simuitaneously
prevented those stales (rom acling collectively in the prosecution of these crimes™ and further that collective
action “should be encouraged™). There is nothing fundamentally wrong with encournging collective action
against such crimes, States Parties 1o the Rome Statute are free, amongst themselves, 1o cesont to the ICC as they
see fit, Further, other States that agree with what the Rome Statule provides are free to accede to the Statute and
accepl its terms. Where Akande and other proponents of the ICC go astray Is by attempting te force—contrary
to Customary International Law—the terms of the Rome Statute on States that do nor agree with its terms as
Is thelr sovereign right under hniernational lmw. This is especiolly true where (he treaty redelines what
constitutes o crime, thereby crealing o new offeace thal did not exist before.

%K aul, supra note 29, at 583, 587. B see CRS REFORT, supra note 44, ot 21 n.11] (noting that Stnte practice
does not support the assertion that universal jurisdiction over war crimes has reached the level of customury law
binding all States). Further, to the extent that the defiuitlons and/or elements of crimes In the Rome Statute
differ from similarly namned and/or defined crimes found I customary internatlonal law or other ireaties (like

tI:c Hugue or Geneva Conventlons), they are in reallty “unew” crimes, not bluding on third-party States.
YKaul, snpra note 29, ot 583, 587.
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Therefore, States may agree to confer this individual power on a judicial cnl}tz
they have established and sustain together and which acts on their behalf™.
Thus a State which becomes a party to the Statute thereby accepts jurisdiction
with respect to the international core crimes. As a consequence, no particular
State—be it State Party or non-State Party—niust give its specific consent 1o
the exercise of this jurisdiction in a given case. This, in essence, is the regime
that follows from an approach based on the principle of universal jurisdiction".

The first sentence in the above quotation is legally valid. The second sentence aciually
overstates the reach of the ICC even with respect to States Parties. For example, although the
States Parties to the Rome Statute all agreed to accept jurisdiction of the ICC in cerfain
circumstances, they nonetheless incorporated a not insignificont number of exceptions to
jurisdiction (as laid out in defail in Section 1.B., supra), including the concept of
complementarity, which serves as a means of absolutely precluding ICC jurisdiction in favour
of national courts. Hence, States Parties’ acceptance of ICC jurisdiction with respect to Article
§ crimes is intentionally not automatic®. The portion of the foregoing quotation in italics is
only partly correct vis-2-vis non-pasty States and is, in fact, a non-sequitur as stated. Whilst it
is true that & non-party State need not give its consent to the exercise of jurisdiction in some
cases (to wit, cases having nothing whatsoever to do with the non-party State), it is nof true
with respect to a case involving that State's nationals or other interesis. Under customary
international law, & non-universal treaty (i.e., a treaty to which only part of the international
community has acceded) that creates a court that claims universal jurisdiction over a host of

offenses does not, and cannot, bind a non-consenting, non-party State®. To assert otherwise Is
neither logical nor lawful.

Moreover, even if one were o accept the fact that “all States may exercise universal
jurisdiction™ over certain crimes, that does not mean that one must also accept that the court
created by and agreed-to by some States (1o wit, the Rome Statute’s States Parties) must bind
non-consenting, third-party States. Accepting the principle of “universal jurisdiction” most
assuredly does not automatically—or necessarily—inean that one must aiso agree that a
non-consenting, non-party State to a specific ireaty has no say about whether its nationals
have to submit themselves to the jurisdiction of a court like the ICC, a court agreed to and
established in a treaty negotiated by other States. That is simply & non-sequitur. Such “ather
States™ have no authority to decide such matters for a non-party State, and doing so violates
the objecting State's rights under international law to appeal to another sovereign on behalf of
its netionals when they are being tried by the other sovereign's courts™, Further, under the

/g In the case of the Rome Statute, the “States™ to which Kaul refers ore the States Panies to the Siatute, The
Siates Partics ore a lorge, b finite, group of States. That finite group of States created the ICC (the “judiciol
entity” referred to In the sentence) which they sustain together and which acts on their behall.

*1d. {emphnsis added),

#See Section 1.B., supra.

%Sae Vienna Convention, sugra note 12, art. 34.

it Is clearly recognised in customary internotional faw that a nutional of onc State may be tried by another
State's counts for criminal acts commilted on the atter State’s soil, That is well-settied and not controversial, In
such a case, leaders of the accused's State of nationality may deal on an equal basis with leaders of the State
whose courts are trying the accused. Means developed over time cxist for the aecused's Site ta monitor the trial
and, if necessary, to oppea) to and seek redress from the irying State’s leaders. That right is violated when an
accused is tried by a court whose jurisdiction is not recognised by the sccused's State of nationality and whose
very creation was rejected by that State. State-to-State relations are of ancicnl vintage and have been the means
{0 resolve intersiote issues for miilennin. The ICC Is a newcomer on the world scene ond does not enjoy
developed relations with many of the world's stutes, Morcover, to whom would the sovereign of an objectlng
third-party State appeal on behalf of ils nationals in the case af the [CC? The ICC Prosecutor is answerable 10 no
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Rome Statute, some offences have been redefined, thereby creating new offences previously
unknown. Such redefinitions may not be Jawfully imposed on non-consenting States. /7 is also
doubtful that such redefined offences fall into the category of offences subject to “universal

Jurisdiction” since they were crealed and agreed 1o solely by Siates Parties to the Statute and
not by the world community at large.

Universal jurisdiction does not inevitably Jead so the conclusion that nationals of non-
consenting, non-party States are triable either by a court created pursuant to g treaty like the
Rome Statute or for new offences previously unknown in international law®. The inherent
sovereignty of the non-consenting, non-party Stafe takes precedence over other States’ grant
of authority to such a court. In short, a non-sovereign entity like the ICC has no authority

under customary international law to assert jurisdiction over nationals of a non-
consenting, non-party, sovereign State.

II. PURSUANT TO UTI POSSIDETIS JURIS, UPON BRITAIN'S DEPARTURE
FROM PALESTINE IN MAY 1948, THE STATE OF ISRAEL BECAME THE
SOLE LEGITIMATE TITLE HOLDER AND SOVEREIGN OVER ALL
TERRITORY OF THE MANDATE FOR PALESTINE LYING BETWEEN
THE MEDITERRANEAN SEA AND THE JORDAN RIFT VALLEY

A.  Uni Possldetis Juris is the Customary International Law Principle That

Determines Who Accedes to Sovereignty Over Territory Previously Ruled
by a Colonial or Mandatory Power

Uti possidetis juris is the customary international law doctrine that serves to determine
the borders of newly emerging states, This doctrine evolved during the period of
decolonisation in Lotin America and is penerally accepted today as the customg
international law principle that applies in establishing the borders of newly emerging states™.
“Simply stated, wei possidetis [juris] provides that states emerging from decolonization shall
presumptively inherit the colonial administrative borders that they held at the time of
independence™”. The principle is no tonger limited to situations of decolonisation. Uti
possidetis juris now applies “to all cases where the borders of new states have to be
determined, and not just in its original context of decolonization"®. It has been applied, for
example, to states emerging from former mandates” (including the Middle East Mandates
crented out of the former Ottoman territories) as well as to the break-up of previousiy existing
states, like Yugoslavia'm, Czechoslovakia'®', and the Soviet Union'”. As the International

foreign sovereign end need not deal with an objecting third-party sovereign, rendering thot sovereign Impotent to
fulfill its sovereign duty vis-g-vis its own nationals.

®Furiher, in the specific case of the Palestinlans, under the Oslo Accords, the Palestinians have no criminal
jurisdiction over Israelis, Isracli-Palestinian Interim Agreement on the West Bank and the Gaza Strip, Annex 4,
ats. 1.2, 22, 23, 2.6, 2.7, 28 Sept. 1995, [hercinafter Iseacli-Palestinian Interim  Agreement]
hitpiwww,mfa.gov.il/mia/loreignpolicy/peace/gulde/pages/the%s20israclipalestinian¥a20interim%20ngreement.
aspx. Accordingly, they canstot cede ta the 1CC jurisdiction they do not possess in the [first pluce.

MSee Frontier Dispute (Burk. Faso v, Mali), Judgment, 1986 1.C.3, 554, 565-67 (22 Dec.).

¥ Abrahum Bell & Eugene Konlorovich, Palestine, Utl Passidetls Jurts, and the Borders of Isracl, 58 ARIZ. L.
REV, 633, 635n.7 (2016).

"/d. 01635 n.8.
7d. o1 635.
1% a1 635011,
©lsd ot 635 n.10.
%214 a1 635 n.9.
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Court of Justice (IC)) noted in The Case Concerning the Fromtier Dispute (Burking
Faso/Republic of Mali),

the principle of wti possideris [juris] seems to have been first invoked and
applied in Spanish America, inasmuch as this was the continent which first
witnessed the phenomenon of decolonization involving the formation of a
number of sovereign States on territory formerly belonging to a single
metropolitan State. Nevertheless the principle is not o special rule which
pertains solely to one specific sysiem of international law. /f is a general
principle, which is logically connected with the phenomenon of the obtaining
of independence, wherever it occurs.'®

Accordingly, as a long-standing, well-established “general principle” of international law, ur/
possidetis juris also applied to the emergence of the State of Israel in May 1948,

As noted above, uti possidetis juris establishes the borders and sovereign rights of the
State that emerges from a previously non-independent condition, whether from decolonisation,
the termination of a Mandate, or the break-up of a previously-existing State. Sometimes—as
was the case with Israel vis-a-vis the so-called West Bank and the Gaza Strip—the emerging
State is unable at the onset of independence to exercise full control over all portions of the
territory to which it has attained lawful sovereignty. For example, for 18 years, from 1949 1o
1967, the West Bank and the Gaza Strip were under the belligerent military occupation of the
Jordanian and the Egyptian armed forces, respectively. Notwithstanding the |8-year
belligerent military occupation of Israeli territory by foreign armies, pursuant 1o uff possidetis
Juris, the occupied territories remained the continuing sovereign possession of the State of
Israel, the only State that emerged upon the departure of the British in 1948'%, In other words,

where the colonial administrative lines, and the exercise of colenial authority
within those lines, were clear, the lines would serve as the boundaries of the
new state even where the new state did not actually possess the territory.
Therefore, a state that acquired territorial sovereignty over tesritory through
wli possidetis furis would not lose sovereignty simply because another state
possessed and administered part of thal territory'®.

B.  Significance of Uri Pessidetis Jurls for Emerging States in General

The importance of wtf possidetis juris cannot be overstated. Twentieth Century
examples of the concept in practice can be seen in sub-Saharan Africa. During the colonin!
period in Africa, foreign powers carved up the continent, establishing arbitrary borders based
on spheres of influence and taking little to no account of how such borders would affect the
indigenous peoples of the continent. Accordingly, traditional tribal territories were often
divided so that portions of the same tribnl group actually lived in different colonies, thereby
fracturing the indigenous society. Tribal members often ended up living in neighbouring
colonies created by Europeon powers speaking different languages and using different lepal
and administrative systems. It is hard to find anyone today willing to defend how such borders

®gurk. Faso v. Mall, 1986 1.C.J. at 565, § 20 (emphasis added).
1861l & Komorovich, sipra note 97, at 642 (citing Burk. Faso v. Mali, 1986 1.C.J. at 566).
14 Nole, once again, that the principle of mi passidetls jurls is not limited to the process of decolenisation. It

ulso applies to the dissalution of Mandales and the break-up of peeviously existing Sintes. See supra notes 98-
103 and accompanying lext.
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were created, as they almost always operated against the best interests of the indigenous
peoples of the region. However, as African colonies began to attain their independence, it
became clear that the only way to avoid even more conflict and bloodshed than had aiready
been experienced was to retain and recognise the existing artificial colonial borders as the
international borders of the newly emerging States. In essence, as damaging as the colonial
borders had been to indigenous peoples, their dissolution would have caused far more harm
than adjusting and rationalising the borders could possibly achieve. Emerging African States
recognised early on the dangers of trying to rationalise the colonial borders and opted to apply
the principle of uti possidetis juris instead lo the States emerging from colonialism'®,

Although such a decision seems at odds with another customary international law
principle, to wit, the principle of self-determination of peoples, ut/ possidetis juris takes
precedence over the principle of self-determination of peoples when the two are in conflict'”.
That point is important to remember when considering Palestinian claims to territory in the
former Mandate for Palestine, since Palestinian claims are overwhelmingly premised on the
principle of self-determination of peoples'®.

In addition to decolonisation in Africa, utf possidetis juris has also been applied to the
dissofution of previously existing States like Yugoslavia and the USSR. In each case, the
administrative boundaries thal existed at the time the new State emerged became the new,
internationally-recognised borders of the emerging State. Sadly, that process did not always
happen peacefully. For example, the conflicting desires of the populations of Serbs, Croats,
and Muslims in Bosnia-Herzegovina led to a bloody civil war as ethnic groups sought to sever
their communities from o united Bosnia-Herzegovina to join their fellows in emerging, more
ethnically pure, neighboring States, such as Serbia or Croatia. Such attempts were rejected by
the international community which, pursuant to uti possidetis juris, did not recognise the
proposed new borders, Hence, despite the civil war, the borders of Bosnin-Herzegovina remain

today essentially as they were when the State achicved its independence upon the break-up of
Yugoslavia'®.

Similarly, when the Soviet Union collapsed and former Soviet republics became
independent, the administrative boundaries in being at the time of independence were
recognised as the new international borders of the emerging States. Once again, that process
did not occur without violence. For example, although the Crimean Peninsula had historically
been a component part of Russia since the 1700s, when the Ukraine achieved its independence
in 1991, the Crimea had been part of the Ukrainian Soviet Socialist Republic since 1954''°,
Hence, pursuant to uri possidetis juris, the Crimean Peninsula was allocated as part of the
Ukraine upon its independence'"'. Although Russia seized the Crimea militarily in 2014, the

"% African Union Border Progromme (AUBP)—Uniling and Integrating Africa Through Peaceful, Open and
Prosperous Borders, AFRICAN UNION PEACE AND SECURITY (8 June 2017), hitp://wwiw.peaceau.org/en/page/27-
ou-border-programme-nubp.

"’Bell & Kontorovich, supra note 97, ut 635,

%4, at 684,

1%STEVEN WOEHHEL, BOSNIA AMD HERZEGOVINA: CURRENT ISSUES AND 1J.S. PoLICY 2 (Congressional Research
Service 2013).

"yulie Kliegman, Historical Claim Shows Why Crimea Matters to Russia, PUNDITFACT (2 Mar, 2014),
bup://www.politifact.com/punditfocy/sintemnents/20 14/mar/02/david-ignatius/historical-claim-shows-why-crimea-
matlers-russin/,

"'Beli & Kontorovich, supra note 97, at 685.
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Russian action has been condemned by the international community'*, and the Russian claim

to the Peninsula has been widely rejected. According to uti possidetis juris, the legal boundary
of the Ukraine continues to encompass the Crimean Peninsula.

In both the Bosnia-Herzegovina and Crimean Peninsula situations, appeals to the self-
determination of peoples had been made by Serbs and Croats in Bosnia-Herzegovina and by
Russians in the Crimea, but such appeals have been rejected' . Uti possidetis juris continues
(o take precedence over self-determination when the two are in conflict' ™.

G Uti Possidetis Juris Has Also Been Applied to the Emergence of States From

the Former Ottoman Territories That Had Been Designated as Mandates
by the League of Nations

Further, not only was wuti possidetis juris the guiding principle that was applied as the
States in Latin America emerged as independent States in the 19th Century, as the numerous
States in Africa emerged from decolonisation in the 20th Century as well as to the States that
emerged from the break-up of the former Yugoslavia, the former Czechoslovakia, and the
former Soviet Union, it was also applied to the States in the Middle East that emerged from the
fermer Mandates carved out of the former Ottoman Empire—the Mandates for Mesopotamia
(Iraq), Syria (including Lebanon), and Palestine' %,

The Mandate for Mesopotamia (Iraq) was the first of the three Middle East Mandates to
achieve ils independence. In 1932, Iraq obtained its independence from Great Briiain, the
Mandatory for Mesopotamia. At the time Iraq became independent, there was an ongoing
border dispute between the British Mandatory and Turkey over the oil-rich region around
Mosul'*®, There were also self-determination claims raised by the Kueds for the same region'"’,
Although disagreements over the border led to perlodic hostilities with both Kurds and Turks
while the border was being negotiated, upon Iraq’s independence, pursuant to i possidetis
Jjuris, the Mandatosy borders as they existed when Iraq emerged as an independent State

(borders which included Mosul as pant of Iraq) became the internationally recognised borders
of Iraq and Turkey''®. They remain so today.

There were a number of border disagreements regarding the Syrian Mandate as well.
Some focused intemally on where to draw the line to delineate Lebanon from Syria''? while
another key area of dispute concerned the Hatay/Alexandretta (Hatay) region, an area lying
along the eastern Mediterranean Sea and of great interest to Turkey because of the large
number of ethnic Turks living there'”®. The Hatay dispute provides considerable insight into
how utf possidetis juris functions vis-@-vis delermination of an emerging State’s borders. In
1936, France, the Mandatory for Syria, had announced that it would be giving Syria (which, at

"2 Ukraine Crisis: Putin Signs Russia-Crimea Treaty, BBC MEwS (18 Mar. 2014), hup:/www.bbe.com/
news/warid-curope-26630062.
Wigee WOEHREL, supra nole 109, al 4-5; Bell & Kontorovich, supra sole 97, ol 685; Brad Simpson, Self-

Determination in the Age of Putin (21 Mar. 2014), nttp:/foreignpolicy.com/2014/03/2 V/self-determination-ine
the-age-of-putin/,

"4Bell & Kontorovich, supra note 97, at 635.
" 1d w647

1614 a1 648,
ll’[d

94 o1 650,
914 01 653-54,
2074 01654,
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the time, included the Hatay region) independence in a few years'?'. Then, as French concemns
sbout Hitler grew, France became more accormmodating to Turkey vis-a-vis Hatay and decided
to cede Hatsy to Turkey as a means to thwart rising German influence in the region. France's
formal transfer of the region to Turkey was completed in June 1939 in clear violation of Article
4 of the Syrian Mandate that explicitly forbade placing territory from the Mandnte under the
control of a foreign power without the approval of the League of Nations'*?, France's decision
to transfer Hatay to Tuckey was criticised by the League’s Mandates Commisslon, but the
outbreak of World War 1l prevented the League from taking any action'®. In April 1946, the
Syrian Mandate was terminated, and Syria emerged as an independent State. Pursuant to wfi
poss:deusjuris, the borders of the newly independent State of Syria excluded Hatay, since that
region was—albeit in violation of the express terms of the Syrian Mandale—no longer part of
the Mandate at the emergence of the newbom State of Syria'**. The Hatay episode is
significant because, pursuant to wii possidetis furis and despite Syrmn complaints about the
illegality of the land transfer, the international community has recognised the finafity of i
possidetis juris in determining an emerging State's borders (despite the illegallty of the land
transfer in question) and, hence, does not dispute Turkish sovereignty over Hatay'™

The Mandate for Palestine likewise confirms the role played by ui possidetis juris in
establishing an emerging State’s borders. When onc speaks of the “Palestinian Mandate”
today, one often thinks only of the territory lying generally between the Mediterrancan Sea and
the Jordan rift valley. Yet, the original Mandate for Palestine nlso included what we know
today as the Hashemite Kingdom of Jordan, Although the primary purpose of the Mandate for
Palestine was to implement the terms of the Balfour Declaration in Palestine, Article 25 of the
Mandate gave Great Britain the authonly to limit Jewish settlement in the area of the Mandme
to the east of the Jordan rift valley'®. Britain exercised that authority in September 1922'”
Although there was no formal split of the Mandate at that time into two scparate Mnndalcs.
Britain renamed the eastern portion Transjordan and retained the name Palestine for l.hc
smaller, western portion. Brilain was not authorised to divide the mandate in two'?*
Nonetheless, in 1946 Britain recognised the independence of Jordan and terminated the
Mandate in the east'™, Pursuant to ui possidetis juris and despite the fact that Britain hed no
authority (o divide the Mandate into two parts, the prior administrative border between the two

parts of the Mandae for Palestine became the recopnised western intemational boundary of the
emerging State of Jordan.

From 1946 to 1948, the Mandate was limited to the smaller, western portion of the
original Mandate stretchmg from the Jordan rift valiey to the Mediterranean Sea. When Britain
withdrew its forces in May 1948, only one Statc emerged from the remaining portion of the
Mandate for Palestine—the State of Israel'®, The nascent State of Israel was immediately
attacked by its Arab neighbours. The war raged into 1949, when it was ended by a series of

W4 ot 655.

B¢l & Kontorovich, supra note 97, at 655-56.

id o 656

244 o1 656 n.147,

"21d. at 656.

‘”Lenguc of Notions, Mandute for Palestine art. 25 (Dec. 1922).
Tgell & Kontoravich, supra note 97, ot 673.

314 o 674,

I29hi

U%Sse Joec! Beinin & Lisa Hafjor, Primer on Palestine, Israel and the Arab-lsraell Conflict, MIDDLE EAST

RESEARCH AND INFO. PROJECT, hups/wwiw.merip.org/primer-palestine-isracl-orab-israeli-conflict-new  (last
visited 5 Feb. 2018).
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armistice agreements between Israel and various Arab neighbours''. Although its Arab
enemies controlled the Gaza Strip and West Bank from 1949 to 1967,

[tihe doctrine of uti possidetis juris . . . rejects possession as grounds for
establishing title, favoring instead legal entitlement based upon prior
administrative borders. And it is clear that the relevant administrative borders
of Palestine at the time of Israel’s independence were the boundaries of the
Mandate . . . . Israel was the only state that emerged from Mandatory
Palestine, and it was a state whose identity matched the contemplated Jewish
homeland required of the Mandate and that fulfilled a legal Jewish claim to
self-determination in the Mandatory territories. There was therefore no rival
state that could lay claim to using intenal Palestinian district lines as the
basis for borders. . . . Thus, it would appear that uti possidetis juris diciates
recognition of the borders of Israel as coinciding with the borders of the
Mandate as of 1948'%,

Accordingly, pursuant to usi possideris juris, it is Israc! that inherited title to, and sovereignty
over, the entirety of the remaining portion of the Mandate for Palestine. As such, Israel is the
legitimate holder of title to the entirety of the territory Britain lefi behind in 1948.

D. Significance of Uti Possidetis Juris With Respect to Israel, the Palestinians,
and the ICC

Applying wii possidetis juris to the Mandate for Palestine means that Israel, as the only
State to emerge from the Mandate for Palestine upon the departure of the British Mandatory,
attained sovereignty over the entirety of the territory of the Mandate within the borders as they
existed on 15 May 1948 (to wit, over the entire territory between the Mediterranean Sea and
the Jordan rift valley, including the so-called “West Bank" (with east Jerusalem) and the Gaza
Strip). Accordingly, any and all other claimants to any territory within the borders of the
Mandate as they existed on 15 May 1948 have no l«gitimate territorial claims.

Yet, having established Israeli sovereignty over the entirety of the Mandate's territory
pursuant to uti possidetis juris does not mean that Israel may not acquiesce in relinquishing its
sovereignty over some of its territory to allow formation of an eventual Arab Palestinian State,
a goal that successive Israeli govemments have agreed in principle to do via bilateral
negotiations between the parties. Whar it does mean, however, Is that Israel, as the sovereign
over all such territory, may not be compelled to yicld 1erritory for such a purpose. Nor may
Israel be compelled 1o yield specific territory that the Palestinians may prefer or demand.

Y General Armistice Agreement, lsr.-Syria, 20 Jub. 1949, hupsJ/pcacemaker.un.org/sites/peacemaker.un.org/
liles/IL%20SY_490720_Israeli-Syrian%20General%20A rmistice%s20A greement.pdl;  General  Armistice

Apreement, Isr-Jordan, 3 Apr. 1949, hitps:/peacemaker.un.org/sites/peacemaker.un.org/files/IL%2010
_490403_Hashemite%20Jordan%20Kingdom-israci?:20General %20A rmistice¥:20A greement. pdl; General

Armistice  Agreement, Isr-Leb, 23 Mar, 1949, hitps:/peacemaker.un.org/sites/peacemaker.un.org/files/
IL%20LB_490323_lsracliLebaneseGeneralArmisticeAgreement.pdf; General Armistice Agreement, lsr.-Egypt,

24 Feb. 1949, https:/pencemaoker.un.org/sites/peacemaker.un.org/liles/EG%201L_490224_Egyptian-isroeli%20
General%20Amistice%20A greement.pdf.

12Bel) & Kontorovich, supra note 97, at 681-82. Nole that UN attempts to divide Palestine into three paris—a
Jewish State, an Arab Stale, and an area around Jerusalem under international control—were rejected outright by
the Arab States and Arab Palestinians. As such, the proposed borders never enjoyed political legltimacy and have
no validity today, despite some nttempts by the Palestinians (o resusrect them.
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Regarding notional ICC jurisdiction over Israel as requested by PA officials, given that
the customary international law principle wi possidetis juris establishes [srael’s absolute right
to—and sovereignty over—al territory of the Mandate for Palestine as it existed in May 1948,
the issues of borders of a future Palestinian State, the status of so-called “settlements”, the
status of Jerusalem, the issue of the so-called “refugees”, etc., all fall outside tite jurisdictional
reach of the ICC, given that such issues solely concern sovereign Israell territory and the
Jact that Israel is not a party to the Rome Statute. The fact that successive Israeli governments
have agreed in principle to “resolve™ such issues with the Palestinians via good-faith, bilateral
negotiations does not change the fact that the ICC has no jurisdiction. Israel is sovereign over
all such territory and will remain so until negotiations between the parties are concluded and
the issues resolved between them. Until such time, the issues raised with the OTP by the PA all
occurred on the sovereign territory of the State of Isracl and outside the jurisdictional reach of
the ICC. Accordingly, the ICC lacks jurisdiction over ail issues submitted by P4 officials.

lII. BECAUSE NO “STATE OF PALESTINE" EXISTS TODAY AND BECAUSE
NO SUCH “STATE” HAS EXISTED PREVIOUSLY, THE ROME STATUTE

PRECLUDES ANY ATTEMPT BY THE PALESTINIANS TO ACCEDE TO
ICC JURISDICTION

A.  Prior Palestinian Attempts to Accede to ICC Jurisdiction

The Palestinian Authority (PA) lodged its first Article 12(3) Declaration seeking to
accede to [CC jurisdiction in January 2009. To be successful, such an attempt had to
presuppose that the PA was then a “State”. In response (o that attempt, the previous ICC
Prosecutor cosrectly determined that, according to the Rome Statute’s clear terms, accession
to the Rome Statute was restricted to “States” and that the PA did not then constitute a
“State™, The previous Prosccutor also aptly noted that the “Rome Statute provides no
authority for the Office of the Prosecutor to adopt a method to define the term ‘State’ under
article 12(3) which would be at variance with that established for the purpose of article
12(1)""®, He then added, however, that ke believed that confinmation of Palestinian statehood
by the UN would suffice to establish Palestinian statehood for purposes of acceding to ICC

jurisdictlon. As explained move fuily in Scction I.C. below, the ECLJ submits that this
conclusion was wholiy incorrect as a matter of law.

fn 2011, based on the previous Prosecutor’s opinion that UN recognition would suffice
for purposes of Article 12(3) accession, the PA turned to the UN Security Council'®® in a bid
to achieve statehood recognition and admission to the United Nations. They did so in
complete disregard of their own undertakings in previous agreements (made under the
auspices of the international community) whereby such issues would be settled through
negotiations with Israel'*®, That effort failed.

Afier failing to achieve its desired ends at the Security Council, the PA adopted a
different approach and sought 1o achieve a change in its status designation at the UN via the
UN General Assembly. That attempt succeeded. In November 2012, the General Assembly

INT'L CRIMINAL COURT, SITUATION IN PALESTINE, hitps/wwi.icc-cplin/NR/rdonlyres/C6162BBF-FEBY-

-li’i:AF-AFA9-836 106D2694A/284387/SltuatloninPalestine0304 1 2ENG.pdf.
Id.

B3N, Secretary-General, Applicotion of Palestine for Admission lo Membership in the United Nations: Note

b);lthe Secretary-General, U.N, Doc. A/66/371-8/201 1/592 {23 Sept. 2011).
1sraeli-Palestinian Inlerlm Agreement, supra nole 95,
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overwhelmingly agreed to change the PA's designation ai the UN from an “Entity™ enjoying
Observer status to that of 2 “Non-member State™ with Observer status'*’.

B. Legal Significance and Reach of the UN General Assembly’s Adoption of

the PA Resolution Labelling “Palestine” as a “Non-Member State™ With
Observer Status

The General Assembly is an organ of the United Nations whose authority to act is laid
out in the UN Charter, Section 1V. Article 10 of the UN Charter, for example, gives the
General Assembly the following powers: to “discuss any questions or any matters within the
scope of the present Charter” as well as the right to “make recommendations . . . on any such
questions or matters.” Such functions primarily involve discussions of policy. Yet, according
to the Charter's explicit terms, the General Assembly is not a policy-making body. lts
authority is severely curtniled. Although it often debates and adopts resolutions on hot issues
of the day, General Assembly resolutions are not legally binding, and they seidom, if ever,
include detailed legal analysis or particular attention to the requirements of international law.

Critically, the UNGA does not have the authority to make determinations on questions of
international law.

The ICC, on the other hand, is a judicial body that, by its very nature, must
analyse and comply with the requirements of international law as well as by the explicit
Jjurisdictional terms set forth in the Rome Statute, To act pursuant to political decisions made
by the UN General Assembly, without evaluating the extent to which they comport with or
diver! from international law, would convert the ICC from a judicial body into a political
body, and fear of ICC politicisation was one of the pnmary reasons so many key States have
declined to accede to the Rome Statute. Accordingly, the ICC, as a judicial body, must
studiously avoid simply acquiescing in political decisions and must accept and apply such
decisions only when they comport with international law.

Under the Rome Statute, for example, the ICC has jurisdiction only in the following
five specific “situations™"*;

(1)  Where the alleged Article 5 crimes'® were committed on the teritory of a
State Party to the Statute (or on an aircrafi or vessel registered in that State)'*’;

(2)  Where the person accused of committing Article 5 crimes is a national of a
State Party to the Statute™";

(3)  Where the aileged Articie 5 crimes were committed in the territory of a State
that is not a Party to the Siatute {or on an aircraft or vessel registered in that

N, Gen. Assembly, Dep't of Pub. Information, General Assembly Voles Overwhelmingly fo Accord
Palestine ‘Non-Aember Observer State® Statws i Unhted Nations, UN. (29 Nev. 2012) [hereinaller Dep't of
Pub. Information], hitps://wiww.un.org/pressfen/2012/gal 1317.doc.him,

34The Rome Stotute refers (o both “situations” and “crimes”. See, e.g., Rome Statute, supra note 4, arts. 13(a)~
(b), 14(1). The term “situntion™ s used to guide the Proseculor to investigate a conflict generally so that anyone
who may have committed one of the “crimes™ identified in Anicle 5 my be prosecuted, irrespective of which
side he may have fought on. As such, It is canceivable thot individuols from both sides of o conflict coutld be
tried for having commitled Anlcle 5 crimes.

195¢e Rome Stotule, supra note 4 and sccompanying tex.

4014 art. 12(2)(n).
g, ant. 12(2Xb).
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State), ond that State has acceded to ICC jurisdiction with respect to alleged
crimes and situations in question, through the procedure set forth in Article
12(3) of the Statute'¥?;

(4)  Where the person accused of committing Article 5 crimes is not a national of a
State Party, but his State of nationality has accepted ICC jurisdiction with
respect to alleged crimes and situations in question, through the procedure set
forth in Asticle 12(3) of the Statute'**; or

(5)  Where a situation in which one or more of the crimes set forth in Article 5 of
the Statute appear to have been commitied is referred to the ICC Prosecutor by
the UN Security Council, acting under Chapter V11 of the UN Charter'*4,

Article 12 of the Rome Statute sets forth plain and irreducible “{plreconditions to the
exercise of jurisdiction” by the Court'*’. It states unequivocally that acceptance of the Court’s
jurisdiction is limited to “States”'*S. According to Mahnoush Arsanjani, formerly with the UN
Office of Legal Affairs, “Article 12 sets a broad jurisdiction for the Court in accordance with
which the Court may exercise jurisdiction when it has the consent of the Stase of the territo
where the crime is committed or the consent of the State of the nationality of the accused"'*’.
Becoming a State Party to the Statute constitutes automatic acceptance of ICC jurisdiction for
the crimes listed in Article 5, when such crimes were either committed on the State Party’s
territory or by one of the State Pasty’s nationals, Further, non-Party Stafes may also accede to
ICC jurisdiction over their territory and nationals, either in general or for specific situations™®,

Article 125 of the Statute notes that only a “State” is eljgible for *[s]ignature,
rtification, acceptance, approval or accession” to the Rome Statute'”, Article 12 speaks of
“gcceptance” of the jurisdiction of the Court, and, in particular, Article 12(3) invites the
retrospective “acceplance” of jurisdiction by a non-Party Stare'™’. Professor Otto Triffterer
noted in his Commentary on the Rome Conference that, “[i]n accordance with normal modern
practice for multilateral treatiss, the [ICC] Statute [was] open for signature by all States""*".

Article 13 provides that where statutory jurisdiction is otherwise well-founded under

Article 12, the ICC may investigate and prosecute the crimes listed in Article 5 in three
circumsiances:

“rd, ort. 12(2)a), 12(3).
914, art. 12(2Xb), 12(3).
'"“U1d. art. 13(b). The U.N, Security Council is the only entity that may extend the reach of the ICC beyand the

werritory and nationals of a State Party {or a consenting non-party “State®) to the Rome Statute. See Kaul, supra
note 29, al 612,

HSRome Statute, supra note 4, art. 12 {emphasis added),

“8Jd Article 31(1) of the 1969 Vicnna Convention cn the Law of Treaties provides: “A treaty shall be
interpreted in good faith In accordance with the ordinary meaning to be given to the terms of the treoty in their
context and in light of its object and purpose”. Viennn Convention, supra note 12, art, 31(1). The term “State”,
in internotional practice, refers 10 an entity that meets four qualifications. These qualifications are “a) a
permenent population; b) a defined territory; ¢) government; and d) capacily to enter into relations with the other
states”. Convention on the Rights and Duties of Siates ort. 1, 26 Dec. 1933, 49 Stat. 3097 [hereinnfler
Montevideo Convention], http:/avalon.yule.edu/20th_century/iniam03.0sp.

“IMahnoush H. Arsanjeni, The Romie Statuie of the International Criminal Court: Exceptions io the Jurisdiction,
In MAURO PoLITI & GIUSEPPE NESI, TUE ROME STATUTE OF THE INTERNATIONAL CRIiMINAL COURT: A
CHALLENGE 7O IMPUNITY 51 (2002) (first and third emphases added); see also Rome Statute, supra notc 4, an.
12(2).

' See Rome Statute, supra note 4, ants. 11(2), 12(3).

“rd, art. 125.
"d an. 1203).
"'TRIFFTERER & AMBOS, supra note 28, at 1287 (emphasis added).
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(W) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by a State Party in accordance
with article 14;

(b) A situation in which one or more of such crimes appears to have been
committed is referred o the Prosecutor by the Security Council acting
under Chapter V11 of the Charter of the United Nations; or

(c)  The Prosecutor has lnir:a!ed an :m'esrigalion in respect of such a crime
in accordance with article 15"

There is no provision in the Rome Statute that permits non-State entisies to accede to
ICC jurisdiction. The only provision in the Statute that can extend ICC jurisdiction to reach
non-State entities is Article 13(b), since the UN Security Council Is not constrained by any
territorial or nationality limitations with respect to the referral of Article 5 crimes to the
Prosecutor. The only constraint in the Statute on the Secunty Council is that the Council must
be “acting under Chapter V11 of the [UN] Charter"'®, Consequently, unless “Palestine” is
currently a “State” in fact or the UN Security Council hns referred the matter under Chapter

VIi of the UN Charter, the ICC may not enteriain any Palestinian Declarations. The key issue,
then, is whether a Palestinian “State " currently exists,

C. Adoption of the PA Resolution by the UN General Assembly Did Not—and
Indeed Could Not—Determine that “Palestine” Was a State /n Facr; It
Could Only Determine that, Henceforth, at the UN, the UN Would Deal
With “Palestine” as It Deals With “Non-Member States” Rather Than
How It Deals With Non-State “Entities”

Despite the General Assembly vote which purported to change the PA’s status at the
UN from “Entity” with Observer status to “Non-Member State™ with Observer status, no legal

(or nctual) change actually occurred with respect to the creation or existence of a Palestinian
“State" for the following reasons:

First, under the UN Charter, the General Assembly has no lawful authority
whatsoever to create or recognise a “State”. The UN dboes not officially recognise states or
declare statehood, such actions are the responsibility of individual governments:

The recognition of a new State or Government is an act that only other Siates
and Governmenis may grant or withhold. It generally implies readiness to
assume diplomatic relations. The United Nations is neither a State nor a

Government, and therefowe does not possess any authority to recognize either a
State or a Government'**

Fusther, when the States of the world gather together to make decisions as members of
the UN General Assembly, they are bound by the explicit terms of the UN Charter as to what
they may do. Hence, were the General Assembly to attempt to either create or recognise a
“State”, its actions would exceed its authority under the Charter and would be ultra vires. Asa
consequence, fo have any legal meaning at all, the General Assembly decision to change the

“2pome Statule, supra nole 4, ant, 13 (emphasis added),
)14, art. 13(b).

"\tember States: About UN Membership, UNITED NATIONS, hitpZ/www.un.org/en/sections/member-
states/obout-un-membershig/index.html (last visited 31 San. 2018) (emphasis odded).
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PA’s status at the UN could be, al most, simply en internal, administrative decision whose
reach is limited to how the PA will henceforth be dealt with af the UN-—and nothing more—
else it would be an unlawful act on the part of the General Assembly.

As U.S. Permanent Representative Susan Rice correctly noted at the time, in response
to those asserting that the General Assembly resolution did in fact convey statehood to the
Palestinians, “jnjo [General Assembly] resolution can create a state where none exists™ .
Even States that voted for the resolution stated at the time that they were not formally
recognising a “State of Palestine” per se. For instance, the Permanent Representative from
Georgia aptly stated: “The resolution adopied today could be understood as conferring
privileges and rights in line with those of Non-Mewmber Observer States; it did not imply an
aitomatic right far Palestine to join international organizations as a State”"¢, Similarly, the
Finnish Permanent Representative noted that “the Assembly’s vote did not entail formal
recognition of a Palestinian State. Finland's national position on the matter would be
considered at a later date™*’. Mareover, the States that abstained also raised clear concerns.
The United Kingdom's representative, for example, expressed grave concern “about the action
the Assembly had taken, saying that ‘the window for a negotiated solution was rapidly
closing’. Israef and Palestine must return to credible negotiations to save a two-State solution.
The Palestinian leadership should, without precondition, return 1o the table”*®, Germany's
representative expressed similar concern Ige' stating that Palestinian statehood could only be
achieved through “direct negotiations™. Hence, to conclude that the GA resolution
recognised Palestinian statehood per se is simply incorrect.

In reality, the adopted resolution merely gave the Palestinians the rights and privileges
of a Non-Member Observer State at the UN (like the Holy See) without actually conferring or
recognising Palestinian statehood per se. Accordingly, the ICC continues to lack jurisdiction,
since, legally, the PA remains a non-State entity which, by the Rome Statute’s explicit
language, is incapable of acceding to ICC jurisdiction.

Most troubling to the ECLJ is that it appears that the OTP was willing to accept as
binding the politica! determinations of the UN Genern! Assembly (despite clear evidence that
many States voting for the status change explicitly noted that they were not voting to
recognise & Palestinian “State” per se) while eschewing objective indicla of statehood found
in customary international law. Without suggesting bad faith on the OTP’s part, in our view,
the OTP decision inexplicably acquiesced in a political decision taken by the General

Assembly that clearly did not compont with well-established requirements for statehood found
in customary international law.

Second, the General Assembly has no lawful authority to determine the borders, the
territorial extent, or the capital city of any state, much less those of an entity whose very
existence as o “State” is easily disproven under intemnational law. Despite a clear lack of
lawful authority to do so, the status change resolution adopted by the General Assembly
nevertheless explicitly incorporated the PA’s view concerning borders, territory, and national

"$30¢ Lauria el al,, U.N, Gives Palestinians ‘State’ Status: Member Natfons Upgrade Territorles® Stamding, In
Diplomatic Defeat for ULS., Israel; Abbas Issues Warning on Seulemems, WALL ST. J, (29 Nov. 2012),
httpHonline.wsj.com/article/SB 10001424 127887323751 104578 149193307234514.himl,

:::Dep't of Pub. Information, supra note 137 (emphasis added).
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capital of a future Palestinian “State™® while totally disregarding not only Israel’s well-
established counterclaims but also the explicit means—ro wir, bilateral negotiations—
previously agreed to by both Palestinians and Israelis (under the auspices of the international

community) for resolving such disputes as well as explicit language in prior Security Council
resolutions.

Moreover, the OTP must take cognisance that the four indicia of statehood set forth in
the Montevideo Convention*®' are considered to reflect the requirements for staiehood under
customary interuational law'®?, requirements that the PA has never met (i.e., either before or
afler adoption of the status change resolution by the Generat Assembly). In light of the fact
that the PA fails to meet the Montevideo criteria'®, Palestine simply cannot be a “State™, no
matier how many UN Member States assert that it is or would like it to be and
notwithstanding the UN Secretary-General's contrary position when he jforwarded ihe
Palestinian document of accession to the ICC Registrar. In order to be a “State”, certain facts
on the ground must exist; such facts are wholly lacking in the case of Palestine. Consequently,
under customary international law, no Palestinian “State” currently exists, once again
precluding 1CC jurisdiction. That was confirmed by former PA spokesman Ghassan Khatib
who aptly noted conceming Palestine, *[w]e have too many symbols of a siate, what we lack
is attributes of a state™®. This sentiment was echoed by PA Prime Minister Faygad’s
assertion that the General Assembly resolution constituted “powerful symbolism™'®® as
opposed to actual statehoad.

As a judicial body, the OTP is obligated to examine the Montevideo criteria closely 0
determine whether a Palestinian State exists in facs under law. Simply accepting the General

"“We soy “futurc” state for o number of reasons: First, because even PA President Mahmoud Abbas described
what eccurred ot the General Assembly as being the “birth centificaic” of Palestine, id.; and second, because the
entity known ss Pulestine utierly foils 1o meet the four indicio of staichood recognised ond required under
customary intemational law. Montevideo Convention, supra note 146.

"®iUnder the convention, a sinte “should possess the following qualifications: o) a permanent population; b) o
defined temitory; ¢) government; end d) capacity lo enter into relations with other states”, /d. ort. 1.

62Gea, c.g, JOSHUA CASTELLING, INTERNATIONAL LAW AND SELF-DETERMINATION 77 (2000) (citing DJ.
HARRIS, CASES AND MATERIALS OF INTERNATIONAL LAW 102 (5th ed, 1997)) (“The Montevideo Convention is
considered to be rellecting, in gencral terms, the requirements of statehood in customary intermational luw™.);
Pamela Epstein, Behind Closed Daoors: “Autonomous Colonizatlon” in Post United Nations Era—The Case for
Western Sahara, 15 ANN, SURV. INT'L & Com®, L, 107, 119 (2009) (internal citation omitted) (“Although the
Montevideo Convention was created as o regional treaty, il has developed into customary international law and
the criteria have become n touchstone for the definition of a state . . ), Tzu-Wen Lee, The International Legal
Status of the Republic of China on Taiwan, | UCLA J. INT'L L. & FOREIGN AFF. 351, 392 n.70 (1997) (“[The
Monlevideo] Convention Is segarded as representing in general 1eems the criterin of statehood under customary
international law™.).

Epalestine foils 1o meet the criterln of the Montevideo Convention lor a varlety of rensons. For instance, three
political bodies claim the right to control Polestine—Isracl, Hamas, and the PA. [n uddition, the PA “is subject to
the Oslo Accards, which explicitly siipulated thet this body Is not independent and that its actual control of the
ares and ability to enter Into relations with other states are not absolute, but rather subject 1o various limitations.”
Amichni Cohen, U.N. Recognition of a Palestinian Stare: A Legal Analysis, THE ISRAEL DEMOCRACY INST. (29
Nov. 2012), hitp:i//en.idi.org.ilfanolysis/articlesfun-recognition-of-g-palestinian-siate-a-legal-analysis-updated/.
Morcover, Palestine lacks a defined territory and a permaneat population because “the location of the borders
and the size of the population of the [potential] Palestinion state are at the cenler of o conlroversy that has been
the subject of negotintions . . . for years™. /d.

1% Joshuu Miinik, Palesiinians Adopt Name to Show Off New “State” Status, WALL STREET J, (6. Jan. 2013),
htp:Aonline.wsj.com/onicle/SB 10001424 127887323482504578225523 760483386 . html,

1S Nene What? The State of Palestinlan Statelood, NPR (1 Dee. 2012), https/svwav.npr.org/programs/all-things-
considered/2012/12/01/166261876! (interviewing PA Prime Minister Salam Fayyod), “Symbolism™, no matter
how “powerful™, is not the same as aclual statehood,
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Assembly resolution as dispositive of Paleslinian statehcod for purposes of acceding to ICC
jurisdiction does not suffice. Moreover, wishful thinking, no matter how sincere or widely
held, is insufficient to establish statehood under law.

Third, the General Assembly has no authority to set aside or supersede the terms of
existing treatics, other international agreements and documents, or Security Council
resolutions. Because the PA had freely entered into a series of agreements with Israel'®
whose terms explicitly ruled out “unilateral” actions, determining when & Palestinian “State™
will come into existence and what temritories it will encompass continues to depend on the
results of direct, bilateral nepotiations between Palestinian and Israeli officials (negotiations

which have not yet occurred), es called for in the prior agreements between them. The terms
of such agreements continue 10 bind the Palestinians.

Further, Security Council Resolution 242 (1967) anticipated territorial adjustments as
part of the peace process, adjustments which were (o be negotiated between the parties'®’, As
Lord Caradon, the chief architect of Resolution 242, apily noted,

[i]t would have been wrong to demand that Israel retum to its positions of June
4, 1967, because those positions were undesirable and artificial. Afier all, they
were just the places where the soldiers of each side happened to be on the day

the fighting stopped in 1948, They were just armistice lines. That's why we
didn't demand that the Israelis return to them'®",

One must also recognise that UN Security Council Resolution 242 did not mention a
Palestinian entity at all. Moreover, no Palestinian representative was invited to address the
Security Council at the time. The reason for this was that the Palestinians were not actual
actors in the ongoing events. They had no State. And no one was claiming that the areas of the
former Mandate for Palestine which had been under Egyptian and Jordanian belligerent
military occupation for the previous 18 years belonged to “the Palestinians”, Cument
Palestinian tesritorial claims are of relatively recent vintage. Only in 1988 did the Palestinians
even “declare” their independence. That was 40 ycars afler the State of Israel came into
existence and occurred while the PLO leadership was in exile in Tunisia. Despite the
excitement in some circles surrounding the 1988 declaration, the PLO did not then govern one

1%5raeli-Palestinion Interim Agreement, supra note 95,
1675,C. Res. 242 (22 Mov, 1967).
19ReRUT DAILY STAR, 12 Junc 1974, excerpt reprinied in LEONARD J. DAVIS, MYTHS AND FACTS 1985: A
CONCISE RECORD OF THE ARAB-ISRAELI CONFLICT 44 (Near Enst Research 1984); see afso MacNeil/Leheer
Report, {PBS Iclevision brondcast 30 Mar. 1978), hitps://www,pbs.org/newshour/show/he-macneil-lehrer-
repont-from-nov-30-1983 (Lord Coradon: “We didn’t say there should be a withdrawal to the ‘67 line; we did
not put the ‘the’ in, we did not say ‘all the terrltories’ dellberately. We all knew that the boundaries of *67 were
not drawn as permanent frontiers, they were a ceasc-fire line of a couple of decades earlier. . . . We did nol say
that the *67 boundaries must be forever” (emphasis added).); Proceedings of the 64th Annual Meeting of the
American Society of International Low 894-96 (1970) (Eugene Rostow:
{Tlhe question remained, “To what boundaries should lsracl withdeaw'? On this issue, the
American position was shorply drawn, and resied on e critical provision of the Armistice
Agreements of 1949, Thosc agreements provided in each case that the Armistice Demarcation
Line *is nol 1o be construed in any sense as a political or territorial boundary, and is delineated
without prejudice to rights, claims or positions of either party to the Armistice os regards
ultimate settlement of the Palestine question'. . . . These paragraphs, which werc put inio the
agreements ai Arab insistence, were the legsl foundation for the controversies over the wording
of paragraphs 1 and 3 of Security Councll Resolution 242, of Navember 22, 1967.
{emphasis added)).
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square centimetre of territory in the former Mandate for Palestine—and never had, Israel
governed it all.

Following the 1973 Arab-Israeli War, Security Council Resolution 338 (1973)
reaffirmed that Resolution 242 was to serve as the basis for achieving a lasting peace between
Israel and its Arab neighbours'®®. Accordingly, final resolution of the issues between the
Palestinians and Israelis, including the issue of Palestinian statehood (and all that that entails),

awaits final determination via bilateral negotiations (which, once again, have not yer
occurred).

In addition, pursuant to uti possidetis juris'™ (discussed in Section Il supra), when the
British departed Palestine in May of 1948, the State that emerged upon withdrawal of the
British inherited the temritory bounded by the former Mandatory’s administrative borders,
which, in this case, included the entirety of the Mandate for Palestine west of the Jordan rift
valley. 1srael was the only state to emerge out of the Mandate for Palestine upon British
withdrawal. Hence, pursuant to uff possideris juris, Israel inherited the entirety of the territory
between the Jordan rift valley and the Mediterranean Sea. Further, even quite apart from w/i
possidetis juris, the Jews have a leﬁitimate, continning right to settle throughout Palestine,
based on the Mandate for Palestine'’', which was sanctioned in international law in the 1920s
and which has arguably never been superseded' '~ (at least colourably with respect to the West
Bank and Gaza Strip), thereby esteblishing an additional, legally cognisable Israeli
counterclaim to Palestinian claims. Accordingly, all of the territory that the Palestinians claim
to be theirs is, ar besr, disputed tesritory whose ownership must be determined via

negotiations between the parties (as had already been agreed to in principle by both Israclis
and Palestinians' ™).

LR B

isrespective of any General Assembly resolution touting Palestinian “statehood”, the
ICC lacks jurisdiction, since the PA remains in fac/ a non-State entity, which exercises no
sovereign zuthority over any of the territory of the former Mandate for Palestine~—and never
has, Nothing changed on the ground by vistue of the General Assembly resolution. The
previsus Prosecutor recognised that no state of Palestine existed when the Palestinians
attempted to accede to the Rome Statute in 2009, and the situation on the ground remained
unchanged following the General Assembly resolution in 2012. To assert the rise of a
Palestinian “State” from the General Assembly resolution is wholly unsupported by law or
fact. Moreover, it would mean that the OTP, a judicial body, would accept as binding the
politically motivated decisions of some members of the General Assembly whilst eschewing
objective indicia of statehood articulated under customary international law.

195.C. Res. 338 (22 Qct, 1973).

1" See Section i, supra,

1% Sua Lenpue of Notions, Mondate for Palestine art, 6 (Dec. 1922).

"See, e.2., Legal Consequences for Stoles of the Continued Presence of South Africa in Namibia (South West
Africa) Notwithstonding Security Council Resolution 276 (1970), Advisory Opinion, 1971 1J.C. 53 (21 June),
hitp:/iwww.icj-clj.org/Nles/case-reloted/53/053-19710621-ADV-01-00-EN.pdf (noting, concerning Leugue of
Matlons mandates, thot “[s}ince [the Mandate’s) fulfillment did not depend an the existence of the League of
Naticns, [it] could not be brought 1o an end merely beceuse this supervisory organ censed to exist, Nor could the
ﬂ}ht of the population to have the Territory administered in accordance with these rules depend thereon™).

" 1sraeli-Palestinion Interim Agrecment, supra note 95, art. X1,
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Iv. ICC JURISDICTION IS ALSO PRECLUDED PURSUANT TO TERMS OF
EXISTING AGREEMENTS BETWEEN THE PALESTINIANS & ISRAEL

A. Until the Borders of a Future “State of Palestine™ are Determined via
Bilaternl Negotiations, it is Simply Impossible to Determine Over Which
Territory the ICC Might Be Able to Exercise Jurisdiction

By entertaining the current Palestinian charges about alleged israeli crimes committed
on so-called “occupied Palestinian territory”, the ICC is allowing itself to be dragged into the
long-standing political quagmire of the Israeli-Palestinian conflict and is being asked to
predict—before agreed-fo bilateral negotiations have even been convened—how the
outstanding Israeli-Palestinian political issues—inciuding the issues of borders, settlements,
and the status of Jerusalem—will ultimately be resolved between the parties (as already
agreed-to by the Palestinians'’). Moreover, resolution of such political matters is simply
outside the ability of any judicial body, including the OTP and the ICC.

It is a simple fact that determination of the borders of a future Palestinian State is
required before any court can consider and resolve contentious legal issues between the
parties. For example, until the ultimate borders of a future Palestinian state are determined via
negotiations, there is no valid judicial means to determine whether any of the alleged offences
even occurred on territory belonging to a notional “State of Palestine”. Likewise, until such
borders are negotiated, there is no valid judicial means to determine whether a so-called
illegal “sétilement™ lies within notional “Palestinian territory™. The same is true conceming
the status of Jerusalem. Accordingly, even assuming arguendo that the 1CC could lawfully
assert jurisdiction aver these matters af some point (which the ECLJ submits it may not do
vis-a-vis 1srael absent Israel’s prior consent without violating customary international law and
the Rule of Law), legal matters regarding such issues of dispute berween Israelis and
Palestinians are currently not yet ripe for judicial resolution, as the OTP must surely
recognise. Accordingly, the OTP should, as an absolute minimum, dismiss the Palestinians'
allegations as being unripe for adjudication until the parameters of a future Palestinian State
are established pursuant to bilateral negotiations between the parties.

Moreover, until the boundaries of a future Palestinian State are determined via
bilateral negotiations, no Palestinian State actually exists'””. Once bilateral negotintions are
completed and a Palestinian State actually comes into existence in facr, only then will
Palestinians have sovereign authority to accede to the Rome Statute. Further, only once there
is a Palestinian State in fact will the Palestinians be able to confer authority to the ICC. Yet,
even then, such a fiture State of Palestine will be able to convey such authority only

M15raeli-Palestinian Interim Agreement, supre nole 95, passim (referring repeatedly to “issues that will be
negotinted in the permanent stalus negotiations”). Desplte being the most popular game In lown, even the lwo-
state solution fiself {5 not o foregone conclusion. Accordingly, the OTP cunnot base legal decisions on a
Projected, hypothetical reality.

™The ECLJ expresses its concem once ngain obout how the OTP delermined that “Palestine” was a “State” for
purposes of acceding to the Rome Stotute. Rather than leoking to objective, legal Indicia of staichiood as found in
customary internutional low (such as, the Montevideo Convention criterin), which one would expect o judicisl
body to do, a “State of Palestine” was recognised based on the decision of the UN General Assembly to change
the status of “Palestine™ ar ifie UN from “Entity™ with observer staius to “Non-member State™ with observer
status. This was donc desplie the foct that many UN Member States expressly stated that their votes to change the
designation ot the UN were not meant to signify that they recognised that “Palestine” was in foct & “State” and
that absolutely nothing changed politicaily or othenwise on the ground in the area in question. Accordingly, we
submit thot the OTP made o gruve ervor of judgement by opting for a politiclsed position over a legal ane.

32

CENTHRE ELROPEES LOUR LA JUSTICE ET LES DROITS DE L'ILOMME




retroactive to the date thai the State actually comes into existence, and, as of today, thai
date remains a future event'’®. Hence, 1o date, given that no Palestinian State currently exists
in fact, the entity called “Palestine” lacks the iegal competence to accede to the Rome Statute,
and its allegations against lsrael are wholly outside the jurisdiction of the ICC. Jn light of the
Joregoing, that the OTP is even enteriaining Palestinian allegations demeans the repuwtation of
the OTP and regrettably casts doubt on its fidelity to the Rule of Law.

B.  Pursuant to Article 98(2) of the Rome Statute, the PA May Not Surrender
Isracli Nationals to the ICC

Quite apart from the terms of previously cited agreements between the Palestinians
and Israelis that explicitly disallow the PA from taking the actions that it has been taking in
violation of those same agreements, the Rome Statute itself includes terms to protect the
integrity of prior agreements that in effect preclude ICC jurisdiction.

Article 98(2) of the Rome Statute reads as follows:

The Court may not proceed with a request for surrender which would require
the requested State to act inconsistently with its obligations under
infernational agreemenls pursuant to which the consent of a sending State is
required to surrender a person of that State to the Court, unless the Court can

first obtain the coaperation of the sending State for the giving of consent for
the surrender.

Pursuant to the terms of the 1995 Israeli-Palestinian Interim Apreement, Palestinian
officials lack all authority over Israeli nationals in all geographic areas where Israel has agreed
o grant Palestinians incipient authority to rule over their fellow Palestinians'”’. Israel bas
retained to itsell authority over all Isracli nationals as recognised and agreed to by the
Palestinians. Accordingly, the PA lacks all authority over Israeli nationals and cannot convey
authority it does not possess 1o any person or viganisation. Because Israel, as a non-party State
to the Rome Slatute, has already rejected the Rome Statute, it is highly unlikely to consent to
allowing its nationals to be surrendered to a coust created by the Rome Statute, a court that it
fundamentally mistrusts and believes to be politicised,

CONCLUSION

The stated goals of the Rome Siatute are laudable. Ensuring that perpetrators of the
most serious international crimes do not go unpunished is clearly a worthy goal with which all
people of good will and conscience can agree. However, as demanded by the Rule of Law and
in the interests of justice, one must only use lawful means to achieve such ends. We
respectfully submi that subjecting the nationals of any non-consenting, third-party State to the
Rome Statute violates customary international law; is, therefore, ulfra vires; and makes those
who attempt to do so lawbreakers themselves. We also urge the OTP to recognise the

Y\oreover, o fulure Polestinian state will likely have self-imposed resirictions such os some measure of
demililarisation. There may also be some form of iimited jurisdiction over Israelis os is the case todoy under the
Oslo Accords. Right naw, it is impossible 1o know what will be decided.

V77 {sracli-Pafestinian Interim Agreement, stpra note 95,
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significance of wii possidetis juris as absolutely establishing Israeli sovereignty over the
entirety of the territory of the Mandate for Palestine within the borders of Palestine as they
existed in May 1948 when Israel emerged as the only State upon the departure of the British,
We respectfully urge the OTP to recognise that the UN General Assembly wholly lacks
authority to creale or recognise a “State” und that the so-called “State of Palestine” 5o created
fails to meet the basic criteria for actual statehood, thereby precluding its ability to accede to
the Rome Statute and submit complaints for consideration by the OTP. Finally, we urge the
OTP to recognise that the issues before it vis-a-vis Israel are essentially political issues not yel
fit subjects for judicial resolution and violate Article 98 of the Rome Statute.

Accordingly, we strongly and respectfully urge Your Excellency, as ICC Prasecutor,
to recognise every non-party State's—including Israel’s—sovereign right to withhold
permission from the ICC to assert jurisdiction over its nationals. Further, we also strongly and
respectfully urge Your Excellency to discontinue ongoing investigations of every non-party
State's—including Israel 's—nationals and to direct OTP staff personnel to do the same.

And, finally, as we have done in the past, the ECLJ) pledges to continue, when we
deem appropriate, submitting letters and legal memoranda regarding this and related topics to
assist you and the OTP as you deal with these important issues. In the coming weeks, we will

send you our companion brief dealing with the issue of Complementarity and why it also
precludes ICC jurisdiction over Israel and its nationals.

Respectfully submitted,
Joy Alan Sekulow Robert W. Ash
Chief Counsel Senior Counsel
M
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