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Ambassador 
Permanent Representative of the United States 
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lncom ing President of the Security Council 
799 United Nations Plaza 
New York. NY 10017 

Re: Attempt by Palestinian Leaders to Obtnin UN Recognition of a Palestinian State 

Your Excellenc) : 

B) ,~a) or introduction. the European Centre for Law & Justice ("ECLJ") is an international 
not-for-pro lit l.iw firm located in Strasbourg. France. dedicated to protecting human rights and 
religious freedom in Europe and elsewhere around the world. The ECLJ also holds Special 
Consultative Status as an NGO before the United Nations1• 

As you know, on 29 November 2012, the N General Assembly (GA) agreed to change the 
Palestinian Authority's (PA) status al !he UN from an "Entity" enjoying Observer status to that 
of a "Non-member State" with Observer status2• It is important to understand that the GA 's 
actions did not-indeed. could not- create a Palestinian State. Moreover, despite the status 
change decision (and a more recent move al the UN to treat Palestine as a "State"3), the reality 
of Palestinian ·'statehood'' is belied by the fact that Palestine does not meet the customary 

1NGO Branch, U.N. DEl'"T ECON. & Soc. AHAIRS. Consullathe Status for the European Centre for Law and 
Justice (2007). http://esango.un.org/ci, ilsocict) ' (acces,;ed h) searching ·'European Centre for Law und Justice~ 
in the iCSO Database). 
:l !.N. Gen. ,\ssemhl). Dcp·1 or l'uh. lnform,,tion. Genl!ral . l.lwmhfr l'otes 01·e111 he/ming~I' to Accord Palestine 
· \ cm,,\fl!mbl!I' OhH'n'el' .\/ all! · .\1aIm in { 11ill!d \C1/icms. U.N. (29 Nov. 2012), 
hups://mrn .un.org/press/en :w 12 ga I I J 17.<lm:.htm . 
.1on 27 September 20 I K. for example. the I'/\ \I as clecwd ··to chair the Group of 77 for the year 2019 .. ; and on 17 
October 2018. the UN General Assembl) passed a resolution \\hich permils the PA lo participate .. in the sessions 
und work or the General Assembl) and the international conlcrenccs convened under the auspices or the 
Assembly ... for the duration of the chairmanship b) lhe State ol' Palestine of the Group of 7T'.). G.A. Res. 7J/5. 
para. I ( 17 Oct. 2018). amilC1hle al hup://\1 ,,·" .un.org/en'ga!scurchfvie11 _doc.usp'!~ymbol=A/RES!73f5. It is 
worth noting tlml 

ltlhc Group of 77 is 1he IC1l'J!.l!~t i111ergow nmw111c,/ C11'[!.C1lli:n1io11 of de,·eloping coumries in 1he 
l.miled \ C1lic111s. ,, hicl1 pnl\ ides the mean~ for the countries of' the South to articulate and 
promote their colleeth e economic interest~ and enhance their joint negotiating capacity on all 
major internationnl economic issues "ithin the United Nations S}Stem. and promote South­
South cooperation for dc1clopmcnt. 

Abo111 the Group c!f 77. THE GROUP OF 77 Ar Tl-IE UNIT! DNA l'ION!>. http:l \ 1 W\\ .g77.org/doc/ (last\ isited 26 Oct. 
2018) (emphasis added). 
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international law requirements for statehood\ nor does any UN entity possess the authority to 
create a state where one does not otherwise exist. 

As addressed below. the effect of the GA ·s 2012 decision fa at most an internal administrative 
change for the UN and it\ agencies. Hence. despite actions to the contrary by the GA, no facts 
on the ground have changed- ··Palestine'· remains a non-state entity incapable of becoming a 
member state of the UN. 

Previously, on 23 September 2011, officials from the Palestinian Liberation Organisation 
(PLO) submitted their application to the United Nations seeking UN membership of an Arab 
Palestinian State in the West Bank and the Gaza Strip. To date, there have not been nine 
affirmative vote<; in the Security Council to admit such a "state" , the number required by Article 
27(2) of the UN Charter\ It is our view that this foiled attempt by the PLO is a result, at least 
in part. of the recognition b) the member states of the following historic record. 

It is important to note that the 1949 armistice line, · which define the West Bank and Gaza Strip 
(frequently referred to as the pre-·67 lines) have never been regarded as international 
boundaries. In fact, it was at Arab insistence that the 1949 lines be designated as mere armistice 
lines. not international boundaries, because Arab States did not want to confer any form of 
international legitimacy on the newly proclaimed Jewish State of Israel. From 1949 until 1967, 
the portions of Palestine not under the control of the State of Israel remained under belligerent 
military occupation b) Egyptian and Jordanian anned forces. No Arab Palestinian State has 
ever existed in these territories. 

As a result of the 1967 Arab-Israeli war. Jordanian and Egyptian forces retreated from the West 
Bank and the Gaza Strip. respectively. and Israel acquired control of those territories. 
Fallo\\ ing the 1967 ",ir. the L'N Security Council adopted Resolution 2426• Note, first, thatthe 
language in that Resolution requires that Israel "ithdraw "from territories"7 it captured- not 
from .. all .. territories or .. the .. territories it captured. We know from historical record that these 
were i11tentio11al omi.nion.'i ji'U/11 the language of the Re.mlution 8. Note, second, that the 

JThc Monlcvidco Convention on lhc Righis and DutiL-s of S1a1cs ( 1933) con la ins the "hesl 1-..nm\ n formula1ion of 
1he basic criter ia for slatchood·· . .lumes Crawford. The Criteria fol' Stmehood in /111cr1wtio11a/ Lau. 48 BRIT. Y.B. 
INT"L L. 9J. 111 ( 1977); see also Convention on Rights and Duties of State). art. I. 26 Dec. 1933. 49 Stat. 3097. 
165 1..N. 1.!-i. 19. 11rniluhle (It https://trea1ics.un.org/doc/l'uhlication 1ll NTSILON1Volume%20165/v 165.pdf. See, 

I! g. JOSI ll \ C \S 1[; 1.UNO. INTl:RNATIUNAL LA\\' AND St:Lf-•L>ETERMINATION; THC INTERl'LA Y OF THE POLITICS OF 
1 ERRI fORl,\ L POSSESSION \VITI I FORMULATIONS or POST-COLONIAL ·NATIONAL. IDENTITY 77 (2000) (citing D.J. 
MARRIS. CASES AND MATERIALS OF INTERNATIONAL LAW 102 (5th ed. 1997) (''The Monlcvideo Convenlion is 
considered to be rctlecting. in gen er.ii 1erms. lhe requirements or stalchood in cuslomar) international law•·.): Tzu• 
wen Lee, The /111er11atio11al l egal Statm ~f the Republic ,?[China 1111 Tai11 m1. 1 LCLA J. INT.LL. & FOREIGN AFF. 
35 I. 387 n.70 ( 1996-97) C'[Thc Montevideo) Convention is regarded .is representing in general terms the criteria 
or sl.!lehood under custonrnn internation.al la1\ ··. ). 
~U. N. Ch.trier art. 27. parn. i. 
"S.C . Res. :?42 (22 Nm . 1967). arni/(lh/e (I/ ht1ps;/1unispal.un.org/DPAIDPR/unispal.nsf/ 
0!7DJ 5E I f 7:!') l) (-'4l) I CM525(11-:E700(llff1 I 36 . 
1/cl UI par.i. l(i) . 
6 Lord Car.idon. pcnna ncnl repre!>cnta1h ·e ur 1he Uni1ed Kingdom to lhe Uniu.:d Nalions from 1964- 70 and chief 
dralier o f Rcsolu1ion 242. apt I) noted the follm, ing: 

Much play lms been made of the foci tlrnt 11c didn·1 SU) ··the·· terr itories or .. all the .. territories. 
8111 rlwr wm delibemle. I myself knew ver) 11 ell the 196 7 hound.tries and if we had put in the 
·'the·· or ··all lhc·· that could only have mc-.int thul 11e II ishcd to sec the 1967 boundaries 
pcrpcluutcd in the form ofa permanent frontier. This I 11as certain I) not prepared to recommend. 

YOR-\M MEIT:\l.. l:GYl'r' S STRIJGGI.F ro R l'E,\ CJ"'.: c o , TINUITY AND CI-IANGL. 1967-1977 49 ( 1997) (emphasis 
addcd). 
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Resolution requires .. secure ... boundaries·-->-sornething that did not exist prior to 1967 as 
evidenced b) the persistent attad.s mounted against Israel from Arab-controlled territory and 
would not exist today if the status quo ante were reinstated. Note. third, that the Resolution 
calls for the termination of all ··states of belligerenc) and respect for and acknowledgement of 
the sovereignty, territorial integrity and political independence of every State in the area ... "10• 

Furthermore, following the 1973 Arab-Israeli war, the UN Security Council adopted 
Resolution 33811 which reiterates the call to implement the terms of Resolution 242. 
Subsequent resolutions as well as agreements made under the auspices of the international 
community have cited Resolution 242 as the basis for resolving the Arab-Israeli conflict. 

Each of the principles set forth in Resolution 242 is predicated on negotiations between Israel 
and its neighbors. What the Palestinians have attempted to do by approaching the UN directly 
is to forego having to make the concessions that negotiations require to determine what a future 
Arab Palestinian state will look like. In so doing, they are seeking to undermine the tenns of 
Resolution 242. A Palestinian attempt to unilaterally effect change in the status of the territory 
and adopt the 1949 armistice lines as internationally recognised boundaries explicitly runs 
counter to Resolutions 241 and 338. 

Additionally, in his letter dated 23 September 2011 to the UN Secretary-General. Mahmoud 
Abbas, Chairman of the Executive Committee of the PLO, relied on GA Resolution 181 (11)1l 

to provide instruction to the GA for its member application. Notwithstanding the fact that the 
representative of the Arab Higher Committee for Palestine flatly rejected Resolution 181 (11)13 

at the time it was adopted. there are l\\O other problems with his reliance on this resolution. 
First, President Abbas has claimed East Jerusalem as Palestine's capital' 4• However, 
Resolution 181 (11)1~. along with GA Resolution 194 (111)16, designated Jerusalem as an 
international zone to be administrated by the UN. Again. if President Abbas desires to rely on 
Resolution 181 (II), he cannot pick and choose which parts he likes and reject the rest. Second, 
while Resolution 181 (II) does support the creation of an Arab state, it also calls for the creation 
of a Jewish state 17• Therefore. if President Abbas desires to rely on Resolution I 81 (II), he must 
also recognise its provision for a Je\\ ish state. President Abbas. however, continues to refuse 
to recognise Israel as a Jewish state' R. In sum. if President Abbas desires to rely on Resolution 
181. he must. at a minimum. recognise a Jewish state. bounded by internationally recognized 
defensible borders. and give up his claim to East Jerusalem as Palestine's capital. 

qS .C. Res. 242 . . mprn note 6. para. I( ii) . 
10/d. 
11 S.C. Res. 338 ( 22 Oct. 1973 ). m·ailahle at https: l/unispal.un.or g/DPA IDPR/unispal.nsf /0/ 
7Fll7C26FCBE80A3 I 852560C50065F878 . 
1~G.A. Res. 181 ( II) ( 2l) N11\. ll)47). arailahle at https: {funispal.un.org/DPA/DPR/unispal.nsf i 
017FOA F2B 08l)7689B 785.2 56C33006 I 0253. 
n unitcd Nations Palestine Commission Communication from the Represcntati \'c of the Arab Higher Committee 
for Palestine. U.N. Doc. Al AC.21/6 ( 19 Jun. 1948). ami/able at https: //unispal.un.org/DP A/DPR/unispal.ns f/ 
0/94 E 30EC5A DOJ 85 888525 6FB2006B BSA F. 
14U.N. Secretary-General. Note dated 23 Sept. 2011 from the Sccretar)-Gcneral addressed to the General 
Assembl) ' and the Security Council. U .N. Doc. A/66/37I-S/2011 /592 (23 Sept. 2011 ). al Annex 11. 
1~G.A. Res. 181 Hl) .. mpm note 12.1':irt Ill (A). 
1<>G.A. Res. 19-1 ( 111) ( 11 Dei.:. 1948 ). amilahle al https:f/unispal.un.org/DPA IDPR/unispal.nsf / 
O/C75ll5 72 B7lll) I <:l)(l0X525 hBCF0 077 E5 1 A . 
17Set' G.A. Res. 1111 (II) . . rnpm note 12. !'an I ( t\). 
18Thc ASsllciated l'l'l:ss . Ueport· .-lhhas l?t'i1ew1e.1· Ueji1.wl 10 Ut'wg11i=e Israel m '.fell il'li S1<11e ·. I IAAR ETZ.COM 

( I Dec. 2007). http :l/\1'\\'\I .h\laretz.com/ne11 slrcrort-ahhas-n.:iterates-rcfu~al -w-recognize-brJcl• as•ic,1 ish•stalc• 
1.234351. 
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More recent I). in the 1990s. the PLO consented to negotiate with the State of Israel with the 
aim of resolving the disagreements between them. The various agreements between the State 
of Israel and the PLO I PA were negotiated and concluded under the auspices of the 
international communit) ·1• Specifically. in the Interim Agreements, the PLO agreed to refrain 
from acts intended to change the status of the territories outside of peace talks20• The 
Palestinians· auempt IV jcJrego rnch nego1ia1io11s by appealing direc1ly lo the UN constitu/es a 
material breach of prior /sraeli-Pale\ ·Jinian agreement .I and rnbverts the international rule of 
law. It also indicates that Palestinian agreements cannot be relied upon- Palestinian officials 
readily breach their word \\hen it suits their purposes. 

It is onl) through direct negotiations bet,\ een the parties that a just and lasting peace can be 
achieved. If the Palestinians continue to insist on pursuing the UN option, it will only set back 
the Palestinian cause by demonstrating to Israel and the world community that Palestinian 
leaders are not trustworthy negotiation partners. The Palestinians· approach to the UN in lieu 
of negotiations will rightly be viewed by Israel as a fundamental repudiation of the various 
Israeli-Palestinian agreements. 

In light of the Palestinians· application seeking UN membership, it should be remembered that 
the UN doe., 1101 <dfic:ia/(1 rec:ogni~e \/ate.\ or declare statehood; such actions are the 
responsibilit) of indi\ idual government~: 

The recognition of a ne\\ State or Government is an act that on( I' 01her States 
and Governmenl s may grant or withhold. It generally implies readiness to 
assume diplomatic relations. The United Nations is neither a State nor a 
Government. and therefore does not possess any authority to recognize either a 
State or .i Government~'. 

In light of the fact that no UN agenc) has authorit) to recognise or declare statehood, the 
November 2012 General Assembly dee is ion to change the status of the PA at the UN from 
"Entity" with observer status to ·'Non-member State .. with observer status is solely an internal 
administrative change for the UN and its agencies. It does nothing 10 change the actual s/alus 
of the PA in.fact . 

Also. under Article -t of the UN Charter ... [m]embership in the United Nations is open to all 
other peace-Im ing 5i1a1e, "h ich accept the obi igations contained in the present Charter and, in 
the _judgment or the Organization. are able to carr) out these obligations .. 22• Since Palestine is 
not current!)' in a position to carry out such obligations. any such approach to the UN Security 
Council must be r~jected out or hand. 

I he ··O~lo Acc\lnh·· .inJ ··1n1erim Agreemen t .. (rnlk cth cl). the ··Interim Agreem ents .. ). Israe li Palestinian 
Interim Agrct:ment on the \\ c~t B;ink unJ the Ga1; 1 ~lr ip. lsr .•PLO. 211 Sepl. 1995. 36 I.L.M. 551 ( 1997) 
[hcrcinaficr .. Inter im Ag ree ment'" (. "''"il" hle at hlt p:· \\\\\\.mla.gO\ .ii mfa/fo rcignpo licytpcact:lguide/ 
pages/1hc%20isracl i-palcs1ininn% 20int crim%20ug n:emcnt.as px: Os lo Accords . Declarat ion of Principl es on 
Interim Sel f-Go~crnm ent. 13 Scpt. 1993. 32 1.1..M. 1525 ( 1993 ). m·aifable al 
http://\\'\\' w.j c\\ i shvi rtual library .org/jsourc c/Pc ace1dop.html. 
x,See Interim Agrccm cnt .. rnprn note 19, art. XXX1(7). 
~• .. 1 ho111 l ' \ \ le111he1·.~hif'. U .N .. hnp ·/11\'\rn .un.orgtcn. ~cctinnslmcmbcr-stalc sfabout•un-member shipfindex.html 
(last , isiteJ 10 < kt 211111) ( emphasis aJ ,.h:d ). 
~-L .'1. Charier ,irt. •'- p.1r;1. I (c:mrih,1,;is uuJcd l. 
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Moreover, UN consideration of the Palestinians· attempt to bypass negotiations with Israel 
makes the UN complicit in breaching the solemn agreements entered into by Israel and the 
Palestinians. This scenario could have far-reaching consequences for the PA, because the 
Interim Agreements form the legal basis for the PA ·s very existence23• Israel would no longer 
be bound by these same agreements if this breach occurs. In fact, the PA's actions before the 
GA have alread~ led to responses by Israel that are not in the long-term interests of the 
Palestinians. 

Furthermore. the PA ·s (foiled) altempts to reconcile with Hamas2-1, an internationally-declared 
terrorist organisation2~ thut refuses to even recognise the right of UN Member State Israel to 
exist26 , reflect poorly on Palestinian lenders and their commitment to the principles upon which 
the UN wus founded. This is especially true since the PA has not demanded that Hamas modify 
its Chaner which includes, among numerous objectionable and racist provisions. a call for the 
destruction of Israel. This establishes beyond doubt that the PA is not serious about resolving 
its disagreements \\'ith Israel. The PA must not be rewarded for disregarding principles 
underlying the UN Charter and all) ing itself \\'ith the unreformed terrorist organisation, Hamas. 

One wonders if the Palestinians are even serious about peace with Israel. Palestinian President 
and Fatah party leader Abbas submitted the application for membership to the UN on the same 
day that Abbas Zaki. a senior member of the Fatah Central Committee, stated that creating a 
Palestinian state in the 1967 borders would spell Israel' s doom27• Furthermore, while President 
Abbas makes stntcments about peace and a mo-state solution, Palestine's teachers and media 
arc educating the children to bclic,c that Israel docs not even e.,ist 28. In fact, the logo of the 
Permanent Observer Mb sion or Palestine to the l !nitcd Nations omits Israel completely from 
the territo1") of the former Palestine Mandate, sign ii°) ing Palestinian refusal to recognise Israel's 
legitimate existence29• This open stance against Israel makes it clear that Palestine cannot be 
viewed as a peace-loving nation. 

In sum. by deciding to take their case to the UN, the Palestinians have attempted to bypass 
peaceful negotiations" ith Israel in an attempt to accomplish at the UN what the PLO has been 

!'Ser: ln1cnm Ag1ce1m:nL . . \llfl" ' note 19. J rl . I. 
24Sami Jadallah. rmal, mu/ 1-/(lmm Reco11d/w1io11 ,,,- Esmpe Fm1t'(lr d. VUCRANS TODAY: WORLD (29 Apr. 
2011 ), https:11\\ \\ w. wteranstoda) arc hi vcs.com,• 2011104/29/fatah-and-hamas-rcconcil iation-or-cscapc-forward/. 
25See, e.g . • OFFICE OF THC COORDINATOR FOR COUNTCRTERRORISM, U.S. DEl''T OF STATE, COUNTRY REPORTS ON 
TERRORISM 2008 (2009). available al http://www.statc.gov/documcnt.s/organization/122599.pdf (detailing the 
United States· categorisation of I-lamas as a terror organisation): Council Common Position (EU} 2009/67, 2006 
0..1. ( L 2:1 27) :17 ( ENI. 11rnilahlr: at http;/lcur-lc:,..europa.cu/cli/compos/2009/67/oj (detailing the EU's 
rcc111mitinn 111' l l'Jnrns ,1, ,l 11:rrori~t llrl!tlllis.itinn). 
=1•se; I he Cm cn:mt of the l, la1~1ic lk si, t,1ncc M il\ cment - I lamas. art. 28 ( 1988). m·ailable at 
http: ' '"" ·memri.urg./report en O O O O 0.50 160').htm. 
! 7 F"tah Ce111ral Cm11111111ee \femhe, . I hhm l 11A1 C11/I.~ \ e/m~m/111 and Ohtllll(t ··su,111hag.1· ·· a11d Says "The 
Grea1er Got1I Ca1111111 Be .·lccompli~ltrtl in One Go •·. (in ten ic" on Al-Jazeera telc, ision hroaucast 22 Sept. 201 I), 
MEMRI TV, amila ble at http: \\ "'" .memril\ .org/d ip, en/3 130.htm ( last , isited 30 Oct. 2018). 
21Palesti11ia11 A111'1ori1_1 fl ' Teaches Kid1· lsrneli Cities . Ire Occ11pied Palesti11e. PALESTINIAN MEDIA WATCH (25 
Aug. 20 I 0). hllp:1/,\ ,, \\ .pal\\ulch.orgi site.: 'module~/videos/palfvidcos.aspx?lld_id"'latesl&doc_id• 2963; 
l'ale.wi11i//11 . l11t/111r i ty Tl ldtl'i . l'rogmm Jaffa and Ila/fa , Ire in ""State qf Pales1i11e " . PALCSTINIAN MEDIA 
WATCH. ( 16 ['vl.1) 2010 J. http:' p,th\l llch.org. main.asp-..;?li=408&1ld_id"'408&doc_ida2252: Palesli11ia11 Maps 
0111i11i11g /sr11el. JI \\'1'>11 \ IR I l , 1 I ll!IUH\'. h ll(l; , /\\'w\\ ._ic1\ ish, irtuallibrar) .org/jsourcc/Histor)fpalma1oc I .html 
(lust , isitcd 30 Oct. 2018). 
~•~rhc logo .ippcJrs on the 11ehp,1gc ol the l'cnn,ment Obscn er :-.tissiun of l'ule!>tinc to the l nitcd Nations\\ hich 
describes the Palestinian LihcrJtion Org:111i1.,11ion (1'1.0) . l'ale.11im! Uhera1w11 0 1g1111i: a1io11. PERMANENT 
0BSCRVER MISSION PALESTINE TO TIii:. L .N.. http·ffpalcstineun.org.ahout-palestinc/palestinc-liberation­
organization, (last visited 30 Oct. 20 I 8). 
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unable to accomplish through direct negotiations, largely due to its own unwillingness to make 
the compromises necessary to achieve peace. 

In the interests of peace and justice for both Israel and the Palestinians as well as of the rule of 
law in the international arena. the Palestinians· attempt to renege on their international 
obligations and collapse the Peace Process with Israel must continue to be rejected by the 
international community. The UN Security Council should not entertain a subsequent 
Palestinian request for admission until the Palestinians have resolved the outstanding issues 
between them and the Israelis via direct negotiations without preconditions. 

Sincere!). 

~Wl-._~ 

Jay Alan Sekulow Robert W. Ash 
Chief Counsel Senior Counsel 




