
February 23, 2017 

FOIA/PA Mail Referral Unit 

American Center 
for Law & Justice 
J"Y /l/<111 Sd:u/11,... / D, PhD 

Uml < 111111 Icl 

RE: FOIA Request to U.S. Department of Justice Regarding Former Attorney General 
Lorcttn Lynch's Input Into Deliberations Concerning, and her Review and 
Approval of "Procedures for the Avnihtbility or Dissemination of Raw Signals 
Intelligence Information by the National Security Agency Under Section 2.3 of 
Executive Order 12333" 

Dear Sir or Ma'am: 

This letter is a request ( .. Request") in accordance with the Freedom of Information Act 
C'FOJA"), 5 U.S.C'. § 552, and the corresponding department/agency implementing regulations. 

The Request is made by the American Center for Law and Justice ("AC'L.l'.)1 on behalf of its 
members. The AC'L.J respectfully seeks expedited processing and a waiver of lees related to this 
Request as set forth in an accompanying memorandum. 

To summarize, this Request seeks records pertaining to former Attorney General Loretta Lynch·s 
input into the deliberations concerning the "Procedures for the Availability or Dissemination or 
Raw Signals Intelligence Information by the National Security Agency Under Section 2.3 of 
Executive Order 12333:' her review of those procedures. and her approval of those procedures, 
which she executed on January 3. 2017. 

'The ACLJ is a not-for·prolit 501(c)(3) org::miza1ion dcdicutcd lo the defense or constitulional libcnics secured by 
law. The ACLJ regularly monitors governmental activity und work~ to inform 1hc public of such affairs. The ACLJ 
nnd its global uffiliatcd organizations arc commillcd to ensuring governmental accountability and the ongoing 
viability of freedom und liberty in the United Stales and around 1hc world. 



Background 

Pursuant lo DOJ FOIA regulation 28 C.F.R. §16.3(b), this Background addresses "the date. title 
or name, author, recipient. subject matter of the rccord[s]'" requested, to the extent known. 

According to the New York Times, "[i]n its linnl days, the Obama administration has expanded 
the power of the National Security Agency lo share globally intercepted personal 
communications with the governmenrs 16 other intelligence agencies before applying privacy 
protections.'·:? On December 15. 2016, Director of National Intelligence James Clapper executed 
a document entitled '"Procedures for the Availability or Dissemination of Raw Signals 
Intelligence Information by the National Security Agency Under Section 2.3 of Executive Order 
12333:'3 On January 3, 2017. then-Attorney General Loretta Lynch executed this documenL 
indicating her approval. 

As reported by the New York Times, ·'[t]he new rules significantly relax longstanding limits on 
what the N.S.A. may do with the information gathered by its most powerful surveillance 
operations."~ Authority for these new procedures derives from Executive Order 12333. last 
amended by President Bush in 2008. which provided: 

Elements of the Intelligence Community are authorized to collect. retain. or 
disseminate information concerning United States persons only in accordance 
with procedures established by the head of the lntellig~ncc Community element 
concerned or by the head of a department containing such element and approved 
by the Attorney General, consistent with the authorities provided by Part 1 of this 
Order, after consultation with the Director. 5 

After President Bush's last amendment in 2008, "[i)t took another eight years to develop those 
rules." " The New York Times had first reported in 2014 that delibenitions by Obama 
administration orlicials on developing these procedures were occurring. 7 But. apparently, the 
new procedures were not completed by the Director of National Intelligence and approved by the 
Attorney Geneml until just weeks before the end of President Obama's tenure. 

~Charlie Savage, NS.A. Gi:ts Mun.: l ati111dc w Shure /111c1wp11.!tl ( '111111111111h:wil111.~. NI w YoR" flMI '> (Jan. 12. 
2017), https://www.nytimcs.co111/2017/0I / 12/us/politics/nsa-gcts-morc-latitudc-to·shan:-i111crccptcd
communicn1 ions.htrnl? r 0. 
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https://www.documcnlcloud.org/documcnts/3 283 34 9-Raw-123 3 3-survci I la ncc-sharing-gu idc 1 incs. h Im I. 
'Savage . . ruprn notc2. 
sExccutivc Order 12333 United St;i1cs lntclligcncc Ac1ivi1ics, 46 Fed. Reg. 59941 (Dec . ..i. 1981 ), avai/ahfe ct/, 

Im ps://www.archivcs.gov/fcdcral-rcgi stcr/codi fication/cxccu Ii vc-ordcr. 123 3 3 .html: 
hups:!/www .gpo.gov/fdsys/pkg,tFR-2008-08-04/pdf/E8- I 7940.pdf. 
''Savage, supra note 2. 
1 lcl. 
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Records Requested 

For purposes of this Request the term "record" means .. any infon11ution'' that qualifies under 5 
U.S.C. § 552(f), and includes. but is not limited to. the original or any full. complete and 
unedited copy of any log, chart, list. memorandum, note. corrcspondl!ncc. writing of any kind. 
policy, procedure, guideline. agenda, handout, report, transcript. set of minutes or notes. video. 
photo. audio recording, or other material. The term '·record'. also includes. but is not limited to. 
all relevant information created. stored, received or delivered in any electronic or digital format, 
e.g., electronic 111ail, instant messaging or Faccbook Messenger. iMessage. text messages or any 
other means of communication, and any informat ion generated, sent, received. reviewed, stored 
or located on a government or privaJe account or server. consistent with the holdings of 
Compelilive Enter. Inst. v. qffice <~f Sci. & Tec:h Policy. 827 F.Jd 145 (D.C. Cir. 2016) 11 

(rejecting agency argument that emails on private email account were not under agency control. 
and holding, '"If a department head can deprive the citizens of their right to know what his 
department is up to by the simple expedient of maintaining his departmental emails on an 
account in another domain, that purpose is hardly served:'). 

For purposes of this Request. the term '·briefing" includes. but is not limited to. any meeting. 
teleconference, electronic communication, or other means of gathering or communicating by 
which information was conveyed to one or more person. 

For purposes or thi s Request. the term .. DO.I oflicial" includes. but is not limited to. any person 
who is (I) employed by or on behalf of the U.S. Department of Justice or Federal Bureau of 
Investigation in any capacity; (2) contracted for services by or on behalf or the U.S. Department 
of Justice or Federal Bureau oflnvestigation in any capacity: or (3) appointed by the President of 
the United States to serve in any capacity at the U.S. Department of Justice. all without regard to 
the component or office in which that person serves. 

For purposes of this Request, and unless othcnvisc indicated, the timcfmmc of records 
requested herein is November 7, 2016, to .January 20, 2017. 

Pursuant to fOIA, 5 U.S.C. § 552. ACLJ hereby requests that the U.S. Department o f Justice 
produce the following within twenty (20) business days: 

1. All records. communications or brielings created. generated. forwarded. transmitted. sent, 
shared, saved, received. or reviewed by then-Attorney Gencrul Loretta Lynch referencing. 
connected to, or regarding in any way section 2.3 of Executive Order l 2333. as referenced in the 
Background section above. including but not limited to any record located on backup tapes. 
archives. any other recovery. backup. storage or retrieval system. DOJ electronic mail or 
messnge accounts, non-DOJ electronic mail or message accounts. personal electronic mail or 
message accounts. DOJ servers, non-DO.I servers. und personal servers, as well as any electronic 
mail or message carbon copied to agency account recipients. any electronic mai l or message 

8Co111pi:1irivi: Enwr. lmf 1•. qfficc oj S1.:i <~ Tedi. /'oli(I'. 827 F.3d 145 (D.C. Cir. 1016). 
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carbon copied to non-agency account recipients, any electronic mail or message forwarded to 
agency account recipients. any electronic mail or messuge forwarded lo non-agency account 
recipients, and attachments to any electronic mail or message. 

2. All records, communicutions or briclings created, generated. forwarded. transmiued. sent, 
shared. saved. received, or reviewed by then-Attorney General Loretta Lynch relerencing. 
connected to, or regarding in any way her review of the procedures set forth in the document 
entitled "Procedures for the Availability or Dissemination of Raw Signals Intelligence 
Information by the Nntional Security Agency Under Section 2.3 of Executive Order 12333,'' 
which she executed on January 3, 2017. as referenced in the Background section above, 
including but nol limited to any record located on backup tnpcs. archives. any other recovery. 
backup, storage or retrieval system, DOJ electronic mail or message .iccounts, non-DOJ 
electronic mail or message accounts. personal eleclronic mail or message accounls, DOJ servers, 
non-DOJ servers. and personal servers. as well as any electronic m<lil or message carbon copied 
to agency account recipients. any electronic mail or mesSJge carbon copied to non-agency 
account recipienls, any electronic mail or message forwarded to agency account recipients, any 
electronic mail or message forwarded lo non-agency account recipients. and attachments to any 
electronic mail or message. 

3. All records. communications or briefings created. gcncrntcd. forwarded, trnnsmitlcd. sent 
shared. saved. received. or reviewed by then-Attorney General Lorella Lynch referencing. 
connected lo. or regarding in any way her input inlo Lhc development or procedures set forth in 
the document entitled "Procedures for the Availability or Dissemination of Raw Signals 
Intelligence Information by the National Security Agency Under Section 2.3 of Executive Order 
12333," which she executed on January 3. 2017. as referenced in the Buckground section above, 
including but nol limilcd lo any record located on backup tapes. archives. any other recovery. 
backup, storage or retrieval system, DO.I clcclronic mail or message accounts, non-DOJ 
electronic mail or message accounts, personal eleclronic mail or message uccotmls. DOJ servers, 
non-DOJ servers, and personal servers, as well us any electronic mail or message cnrbon copied 
to agency account recipients~ any electronic mail or message carbon copied to non-agency 
account recipients, any electronic mail or message forwarded to :lgency account recipienls. any 
electronic mail or message forwarded to non-agency account rc«.:ipicnts. and attuchmcllls lo any 
electronic mail or message. 

4. All records. communications or briefings created. generated, forwurdcd, trunsmittcd. sent. 
shared. saved. received. or reviewed by then-Allomey General Lorella Lynch reforencing, 
connected lo. or regarding in any way her approval or the procedures set forth in the document 
entitled "Procedures for the Availability or Dissemination of Raw Signals Intelligence 
Information by the Nationnl Security Agency Under Section 2.3 of Executive Order 12333," 
which she executed on January 3. 2017, as reforcnced in the Background section above, 
including but not limited lo any record located on backup tapes. archives. any other recovery. 
backup. storage or retrieval system. DO.I electronic mail or mcsSJgc accounts, non-DO.I 
electronic mail or message accounts, personal electronic mail or message accounts, DOJ servers, 
non-DOJ servers, and personnl servers. as well as any electronic mail or message carbon copied 
to .igency account recipients. any electronic mail or message carbon copied Lo non-agency 
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account recipients. any electronic mail or message forwarded lo agency account recipients. any 
electronic mail or message forwarded lo non-agency account recipients, und attachments to any 
electronic mail or message. 

5. All records, communications or briefings created, generated, forwarded, transmitted, sent. 
shared, saved, received, or reviewed by any DOJ official referencing, connected to, or regarding 
in any way then-Attorney General Loretta Lynch's input. review and approval of procedures set 
forth in the document entitled .. Procedures for the Availability or Disseminntion of Rnw Signals 
Intelligence Information by the National Security Agency Under Section 2.3 of Executive Order 
12333;' which she executed on January 3. 2017. as referenced in the Background section above. 
including but not limited to any record located on backup tapes. archives. any other recovery. 
backup. storage or retrieval system, DOJ electronic mail or message accounls. non-DO.I 
electronic mail or message accounts, personal electronic mail or message accounts. DO.I servers. 
non-DOJ servers, and personal servers. as well as any electronic mail or message carbon copied 
to agency account recipients. any electronic mail or message carbon copied to non-agency 
account recipients. any electronic mail or message forwarded to agency account recipients, any 
electronic mail or message forwarded to non-agency account recipients. and attnchments to any 
electronic mail or message. 

CONCLUSION 

As you are undoubtedly aware. President Obama's Freedom of Information Act Memorandum of 
January 21, 2009, declares: 

A democracy requires accountability, and accountability requires transparency. 
As Justice Louis Brandeis wrote. "sunlight is said to be the best of disinfectants.'' 
In our democracy. the Freedom of Information Act (FOIA). which encourages 
accountability through transparency. is the most prominent expression or a 
profound national commitment to ensuring an open Government At the heart of 
that commitment is the idea that accountability is in the interest or the 
Government and the citizenry alike. 

The Freedom of Information Act should be administered with a clear 
presumption: In the face of doubt. openness prevails. The Government should not 
keep infom1ation confidential merely because public officials might be 
embarrassed by disclosure. because errors and failures might be revealed. or 
because of spcculutive or abstruct fears. Nondisclosure should never be based on 
an effort to protect the personal interests of Government orticials at the expense 
of those they are supposed to serve. In responding lo rcquesls under the FOIA. 
executive branch agencies (agencies) should act promptly and in a spirit of 
cooperation, recognizing that such agencies arc servants of the public. 

All agencies should adopt a presumption in fovor or disclosure. in order to renew 
their commitment to the principles embodied in FOIA. and to usher in a new era 
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of open Government. The presumption of disclosure should be upplied to all 
decisions involving FOIA.9 

As such, if this Request is denied in whole or in part, AC'L.J requests that. within the time 
requirements imposed by FOIA. you support all denials by reference to specific FOIA 
exemptions and provide any judicially required explanatory information. including but not 
limited to a Vaughn Index. 

Moreover, as explained in an accompanying memorandum, the ACL.l is entitled to expedited 
processing of this Request as well as a waiver or all fees associated with it. The ACLJ reserves 
the right lo appeal a decision to withhold any information sought by this request and/or to deny 
the separate application for expedited processing and waiver of lees. 

Thank you for your prompt consideration of this Request. Please furnish all applicable records 
and direct any responses to: 

Jay Alan Sekulow, Chief Counsel 
Colby M. May. Senior Counsel 
Craig L. Parshall , Special Counsel 
Benjamin P. Sisney, Senior Litigation Counsel 
American Center for Law and Justice 

l affirm that the foregoing request and attached documentation arc true and correct to the best of 
my knowledge and belief. 

Respectfully submitted, 

(Ye; OQo.-_ ~ 
Jay Alan Sekulow 
Chief Counsel 

Benjamin P. Sisney 
Senior Litigation Counsel 

Senior Counsel 

cc: Director of Public A ff airs, Oflice of Public Affairs. Department of Justice 

''PRL'SIDl.NT BARACK 0BAM/\, Ml MOH/\NDI 'M FOil I Ill' HFAD'i OI- EXI Cl I !VI· DI l'/\R I Ml NT'i /\ND AUi NCH 'i RI.: 
riu:r.DOM OF INFORMATION Acr (fan. 21. 2009). (ll'lli/ahlc Cl( 
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