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To the Department of Education,

The American Center for Law and Justice (ACLJ) submits the following comments, on
behalf of itself and its supporters, opposing the proposed rule changes the Department of Education
(“The Department”) intends to issue, as reported on February 22, 2023, which rescind the
Department’s previous rule changes that protect First Amendment freedoms for student
organizations.

The ACLJ is an organization dedicated to the defense of constitutional liberties secured by
law. ACLJ attorneys have argued before the Supreme Court of the United States in a number of
significant cases involving the freedoms of speech and religion. See Summum v. Pleasant Grove,
555 U.S. 460 (2009); NOW v. Scheidler, 547 U.S. 9 (2006); McConnell v. FEC, 540 U.S. 93
(2003); Schenck v. Pro-Choice Network of Western New York, 519 U.S. 357 (1997); Lamb’s
Chapel v. Center Moriches Sch. Dist., 508 U.S. 384 (1993); Bray v. Alexandria Women'’s Health
Clinic, 506 U.S. 263 (1993); Bd. of Educ. v. Mergens, 496 U.S. 226 (1990); Bd. of Airport
Comm’rs v. Jews for Jesus, 482 U.S. 569 (1987).

. Background

On September 23, 2020, the Department of Education implemented changes to its
regulations to encourage academic freedom and to provide for the protection of First Amendment



rights in higher education.! The changes aimed to prevent religious discrimination on university
campuses by requiring public universities to adhere to the First Amendment as a condition for
receiving federal education grants. Additionally, the changes required private universities to
adhere to their own policies on freedom of speech as a condition for receiving federal education
grants. Finally, it obligated public universities to afford faith-based student organizations the same
rights and privileges as non-faith-based student organizations as a condition for receiving federal
education grants.?

These changes were lauded by religious and First Amendment advocacy groups—
including the ACLJ—as welcome and necessary to protect the rights of students wishing to add
their unique voice to campus discussion.> However, under the Biden Administration, the
Department has proposed rescinding the portions of the 2020 rule changes that specifically
protected faith-based student organizations.*

1. Legal Analysis

According to the Free Exercise Clause of the First Amendment, “Congress shall make no
law respecting an establishment of religion, or prohibiting the free exercise thereof . . . .”®
Furthermore, “[t]he Free Exercise Clause ‘protect[s] religious observers against unequal treatment’
and subjects to the strictest scrutiny laws that target the religious for ‘special disabilities’ based on

their ‘religious status.’”®

Thus, the Supreme Court has generally ruled it unconstitutional to discriminate against a
religious organization based solely on its religious affiliation.” The Court has also made clear that
“the Constitution [does not] require complete separation of church and state; it affirmatively
mandates accommodation, not merely tolerance, of all religions, and forbids hostility toward

any.”®

Most recently, the Supreme Court held that the exclusion of an otherwise eligible recipient
from a government grant program, solely because that entity is religious in nature, violates the
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Free Exercise Clause.® The Court has also held that the Equal Protection Clause commands that
“all persons similarly situated should be treated alike,” and that discrimination triggered by the
exercise of a fundamental right — here, faith-based organizations participating in Department
programs — triggers strict scrutiny under the Equal Protection Clause.'® Clearly, government must
protect religious exercise by essentially being “hands off,” with respect to faith-based
organizations that are similar to secular counterparts in all other relevant respects.

There is no legitimate question that faith-based organizations on college campuses have
not always received such a “hands off” approach and have been subjected to numerous instances
of discrimination based on their sincerely-held religious beliefs.** Clearly, the mere threat of a
lawsuit has not, as the Department suggests,'? deterred universities from discriminating against
faith-based student organizations in the past.!® The 2020 rule changes add an extra layer of
incentives to college administrators to respect student organizations’ First Amendment Rights by
threatening to remove the university’s federal education grants if their college violates those rights.
Accordingly, the Department should not rescind the portions of the 2020 rule change that provide
sorely-needed protections for faith-based student organizations’ First Amendment rights.

1. Conclusion

The ACLJ and its supporters oppose the proposed Rule and urge the Department to keep the
current regulations in whole and without amendment. The proposed Rule is inconsistent with
federal law, including the First Amendment to the Constitution, and would allow unconstitutional
discrimination that discourages student groups from participating in organizations on campus. All
student groups deserve to have a clear understanding of their protections under the law. The
proposed Rule does away with bright line rules that ensure faith-based religious student
organizations are not discriminated against by federally funded universities.

Finally, the ACLJ encourages the Department to reject the proposed Rule to ensure equal
treatment under the law for all student organizations.
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