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A MESSAGE FROM
CHIEF COUNSEL JAY SEKULOW

In 2016, I mobilized a dedicated team of attorneys and staff to launch our Government 
Accountability Project. This project aimed at shedding light on burgeoning corruption in the 

to hold this ever-expanding “Deep State” accountable to the American people. Thanks to your 
support, our efforts have been a resounding success.

(FOIA) requests. The law requires government agencies to respond to these lawful 
requests. 

our requests or the law. So, we have been forced to bring them to account – in 
court. To that end, 

Over the course of the last several years, we have exposed corruption, lawlessness, 

bureaucrats are no longer in positions of power. We have dug into the Obama Administration and 
the Deep State’s funding of anti-Israel causes – including an attempt to unseat the government 
of Israel – exposed major corruption and collusion surrounding the infamous Clinton-Lynch 

video to hide when the Iran nuclear deal negotiations began, and exposed extreme bias among 

The goal of our Government Accountability Project is clear: ensure the United States 
Government remains of the People, dedicated to the People, and run for the People and 
not just entrenched Washington elites, the ever-expanding bureaucratic Deep State, and 
corrupting special interest groups. We have recently expanded this project to include 
corruption and an anti-life agenda at the state level. The following is the latest in a long line 
of quarterly reports that the ACLJ has been issuing to Members of Congress and the general 
public to update and empower those with a voice to make a difference and hold the 
government accountable. 

committees to provide oversight, hold hearings, and take whatever corrective action is 
necessary, including new legislation. I also encourage you, the American people, to remain 
ever vigilant, as your voice makes a crucial difference.

Jay Sekulow
ACLJ Chief Counsel



ABOUT THE ACLJ
Founded in 1990 with the mandate to protect 

religious and constitutional freedoms, the American 
Center for Law and Justice (ACLJ) engages legal, 
legislative, and cultural issues by implementing an 
effective strategy of advocacy, education, and litigation 
that includes representing clients before the Supreme 
Court of the United States and international tribunals 
around the globe.

As ACLJ Chief Counsel Jay Sekulow continued 
to build his legal and legislative team, the ACLJ 
experienced tremendous success in litigating cases at 
all levels of the judiciary – from the federal district 
court level to the U.S. Supreme Court.

Over the last two decades, Sekulow has appeared 
before the U.S. Supreme Court on numerous occasions, 
successfully arguing precedent-setting cases before the 
High Court: protecting the free speech rights of pro-
life demonstrators; safeguarding the constitutional 
rights of religious groups to have equal access to public 
facilities; ensuring that public school students can form 
and participate in religious organizations, including 
Bible clubs, on campus; and, guaranteeing that minors 
can participate in the political process by protecting 
their free speech rights in the political setting.

Headquartered in Washington, D.C., the 
ACLJ’s 

in Israel, Russia, France, Pakistan, and 
Zimbabwe. In addition to its religious liberties work, 
the ACLJ also focuses on constitutional law 
involving the issues of national security, human 
life, judicial nominations, government corruption, 
and protecting patriotic expressions such as our 
National Motto and the Pledge of Allegiance.
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OUR FOIA PRACTICE:

The ACLJ has litigated and pursued governmental accountability for decades. Over the 

and countering the dangers of the unelected bureaucratic morass known as the “fourth branch of 
government.” In recent years, the ACLJ has responded to troubling reports of the ever-growing 
“Deep State” – an out-of-control, unelected, unaccountable bureaucracy – by throwing back the 
curtain and shedding light on the ongoing government corruption and lawlessness. To that end, 
the ACLJ launched its Government Accountability Project.

(FOIA) and similar state-based statutes. This law requires federal government agencies 

documents, records, and more as they relate to particular governmental activities. FOIA requests 
are almost never as simple as they sound. They require the requesting party to provide a detailed 

regularly engage in a back-and-forth battle with an unwilling department that will use every 
possible technicality to reject, delay, or otherwise impede the release of information. 

legal and media resources to make sure that these requests are seen, heard, and responded to. 

different federal and state agencies and their component entities. Due to the 
repeated refusal 

compliance in the U.S. District Court for the District of Columbia in over 
a dozen cases. Thus far, the ACLJ has been successful in every single case.

To date, the ACLJ has obtained nearly ,000 pages of records These documents shed 
light on corruption at the highest levels 

the duly-elected government of one of our 
closest allies. In addition, our discoveries have been 

the federal bureaucracy.

The ACLJ will continue to remain ever vigilant and carry out its obligation to hold the 
government accountable for its actions. The ACLJ will continue to be on the front lines in this 
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Federal Bureau of Investigation 
Attn: FOi/PA Request 

... * .... .. .. 
~~?~ 

ACLJ 
American Center 
for Law & Justice .. 

July 25, 2019 

Record/Information Dissemination Section 
170 Marcel Drive 
Winchester, VA 22602-4843 
Fax: (540) 868-4391/4997 

RE: FOIA Request for Records of James Corney and Other FBI Officials' 
Communications With or About Anthony Ferrante, Jordan Rae Kelly, and/or 
Tashina Gauhar 

Dear Sir or Ma'am: 

This letter is a request ("Request") in accordance with the Freedom of Information Act ("FOIA"), 
5 U.S.C. § 552, and the corresponding department/agency implementing regulations. 

The Request is made by the American Center for Law and Justice ("ACLJ") 1 on behalf of its 
members. The ACLJ respectfully seeks expedited processing and a waiver of fees related to this 
Request as set forth in an accompanying memorandum. 

To summarize, this Request seeks records pertaining to the Federal Bureau oflnvestigation's (FBI) 
former Director, James Corney, and his communications with or about, and/or any records 
regarding, Anthony Ferrante, Jordan Rae Kelly, and/or Tashina Gauhar; as well as any 
communications with and/or files regarding Anthony Ferrante, Jordan Rae Kelly, and/or Tashina 
Gauhar of General Counsel James Baker; Deputy Director/Acting Director Andrew McCabe; 
Deputy Assistant Director of Counterintelligence Peter Strzok, McCabe's Deputy Counsel, Lisa 
Page; and Corney's Chief of Staff, James Rybicki, David Bowdich (Director's Office - DO), 
Michael Steinbach (Director's Office - DO), Trisha Anderson (OGC), E.W. Bill Priestap 
(Counterintelligence Division - CD), and Jonathan Moffa (Counterintelligence Division - CD). 

Background 

Pursuant to DOJ FOIA regulation 28 C.F .R. § l 6.3(b ), this Background addresses "the date, title 
or name, author, recipient, subject matter of the record[s]" requested, to the extent known. 

1The ACLJ is a not-for-profit 50l(c)(3) organization dedicated to the defense of constitutional liberties secured by 
law. The ACLJ regularly monitors governmental activity and works to inform the public of such affairs. The ACLJ 
and its global affiliated organizations are committed to ensuring governmental accountability and the ongoing 
viability of freedom and liberty in the United States and around the world . 
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According to a breaking news report by Rea/Clearlnvestigations, ··comey had an agent inside the 
White House who reported back to FBI headquarters about Trump and his aides, according to other 
officials familiar with the matter."2 According to the report: 

At the same time Corney was personally scrutinizing the president during meetings 
in the White House and phone conversations from the FBI, he had an agent inside 
the White House working on the Russia investigation, where he reported back to 
FBI headquarters about Trump and his aides, according to officials familiar with 
the matter. The agent, Anthony Ferrante, who specialized in cyber crime, left the 
White House around the same time Corney was fired and soon joined a security 
consulting firm, where he contracted with BuzzFeed to lead the news site's efforts 
to verify the Steele dossier, in connection with a defamation lawsuit. 

Knowledgeable sources inside the Trump White House say Corney carved out an 
extraordinary new position for Ferrante, which allowed him to remain on reserve 
status at the FBI while working in the White House as a cybersecurity adviser . 

.. In an unprecedented action, Corney created a new FBI reserve position for 
Ferrante, enabling him to have an ongoing relationship with the agency, retaining 
his clearances and enabling him to come back in [to bureau headquarters]," said a 
former National Security Council official who requested anonymity. 

"Between the election and April 20 l 7, when Ferrante finally left the White House, 
the Trump NSC division supervisor was not allowed to get rid of Ferrante," he 
added, "and Ferrante continued working - in direct conflict with the no-contact 
policy between the White House and the Department of Justice."3 

Further: 

Another FBI official, Jordan Rae Kelly, who worked closely with Mueller when he 
headed the bureau, replaced Ferrante upon his White House exit (though she signed 
security logs for him to continue entering the White House as a visitor while he was 
working for BuzzFeed). Kelly left the White House last year and joined Ferrante at 
FTI Consulting. 

Working with Corney liaison Ferrante at the NSC in early 2017 was another Obama 
holdover - Tashina Gauhar, who remains a top national security adviser at the 
Justice Department. 

2 Paul Sperry, justice Dept. Watchdog Has Evidence Corney Probed Trump, on the Sly, 
REALCLEARINVESTIGATIONS (July 22, 2019), 
https://www.realclearinvestigations.com/articles/2019 /07 /22/comey _under _scrutiny _fo 
r _own_inquiry_and_misleading_trump_l 19584.html. 
3 Id. 
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In January 20 l 7, Gauhar assisted former acting Attorney General Sally Yates in the 
Flynn investigation. Later, she helped Deputy Attorney General Rod Rosenstein 
resist, initially, Trump's order to fire Corney. Gauhar also took copious notes during 
her meetings with White House lawyers, which were cited by Mueller in the section 
of his report dealing with obstruction of justice.4 

Records Requested 

For purposes of this Request, the term .. record" is "any information" that qualifies under 5 U.S.C. 
§ 552(f), and includes, but is not limited to, the original or any full, complete and unedited copy 
of any log, chart, list, memorandum, note, correspondence, writing of any kind, policy, procedure, 
guideline, agenda, handout, report, transcript, set of minutes or notes, video, photo, audio 
recordings, or other material. The term "record" also includes, but is not limited to, all relevant 
information created, stored, received or delivered in any electronic or digital format, e.g., 
electronic mail, instant messaging or Facebook Messenger, iMessage, text messages or any other 
means of communication, and any information generated, sent, received, reviewed, stored or 
located on a government or private account or server, consistent with the holdings of Competitive 
Enterprise lnstitwe v. Office of Science and Technology Policy, No. 15-5128 (D.C. Cir. July 5, 
2016) (rejecting agency argument that emails on private email account were not under agency 
control, and holding, "If a department head can deprive the citizens of their right to know what his 
department is up to by the simple expedient of maintaining his departmental emails on an account 
in another domain, that purpose is hardly served."). 

For purposes of this Request, the term "briefing" includes, but is not limited to, any meeting, 
teleconference, electronic communication, or other means of gathering or communicating by 
which information was conveyed to one or more person(s). For purposes of this Request, all 
sources, documents, letters, reports, briefings, articles and press releases cited in this Request are 
incorporated by reference as if fully set forth herein. 

For purposes of this Request, and unless otherwise indicated, the timeframe of records 
requested herein is .January 1. 2016, through .January 1. 2019. 

Pursuant to FOIA, 5 U.S.C. § 552, ACU hereby requests that the FBI respond to the following 
numbered requests and produce all responsive records: 

l. All records concerning or relating in any manner to the communications of former FBI 
Director James Corney with or about, including forwarded email messages or CC or BCC email 
messages, and/or any records of James Corney regarding, Anthony Ferrante, Jordan Rae Kelly, or 
Tashina Gauhar. 

2. All records concerning or relating in any manner to the communications of General 
Counsel James Baker; Deputy Director/Acting Director Andrew McCabe; Deputy Assistant 
Director of Counterintelligence Peter Strzok, McCabe's Deputy Counsel, Lisa Page; and Corney's 

4 Jd. 
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Chief of Staff, James Rybicki, David Bowdich (Director' s Office - DO), Michael Steinbach 
(Director' s Office - DO), Trisha Anderson (OGC), E.W. Bill Priestap (Counterintelligence 
Division - CD), and Jonathan Moffa (Counterintelligence Division - CD), with or about, including 
forwarded email messages or CC or BCC email messages, and/or any other records ever under the 
custody or control of these individuals, regarding Anthony Ferrante, Jordan Rae Kelly, or Tashina 
Gauhar. 

3. All of James Corney's emails from April 1. 2016, to May 31, 2017. 

CONCLUSION 

If this Request is denied in whole or in part, ACU requests that, within the time requirements 
imposed by FOIA, you support all denials by reference to specific FOIA exemptions and provide 
any judicially required explanatory information, including but not limited to, a Vaughn Index. 

Moreover, as explained in an accompanying memorandum, the ACU is entitled to expedited 
processing of this Request as well as a waiver of all fees associated with it. The ACU reserves the 
right to appeal a decision to withhold any information sought by this request and/or to deny the 
separate application for expedited processing and waiver of fees. 

Thank you for your prompt consideration of this Request. Please furnish all applicable records and 
direct any responses to: 

Jordan Sekulow, Executive Director 
Abigail Southerland, Senior Litigation Counsel 
Benjamin P. Sisney, Senior Litigation Counsel 
American Center for Law and Justice 

 
 

 

 
 

 

I affirm that the foregoing request and attached documentation are true and correct to the best of 
my knowledge and belief. 

Respectfully submitted, 

Jordan Sekulow 
Executive Director 

Benjamin P. Sisney 
Senior Litigation Counsel 
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Abigail Southerland 
Senior Litigation Counsel 



	 1	

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
AMERICAN CENTER FOR LAW AND  ) 
JUSTICE,  ) 
 ) 

 )    
 )        

 )   
 Plaintiff,  ) 
 ) 
vs.  )  Case Action No. 1:19-cv-2643 
 ) 
FEDERAL BUREAU OF INVESTIGATIONS ) 
 ) 
935 Pennsylvania Avenue, NW )  COMPLAINT FOR DECLARATORY 
Washington, DC 20535 )  AND INJUNCTIVE RELIEF 
 ) 
 Defendant.  ) 
 

COMPLAINT 
 

Plaintiff American Center for Law and Justice (“ACLJ”), by and through counsel, brings this 

action under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, challenging the failure of 

the Federal Bureau of Investigation (“FBI”), a component of Defendant Department of Justice (DOJ), 

to issue a determination as to Plaintiff’s FOIA request within the statutorily prescribed time period, 

and seeking the disclosure and release of agency records improperly withheld by Defendant. In 

support thereof, Plaintiff alleges and states as follows: 

JURISDICTION AND VENUE 
 

1.  This Court has jurisdiction over this action pursuant to 5 U.S.C. § 552(a)(4)(B), 5 

U.S.C. § 552(a)(6)(C)(i), and 28 U.S.C. § 1331, because this action arises under FOIA, and 

Plaintiff has exhausted its administrative remedies. 

2.  Venue is proper in this district pursuant to 28 U.S.C. § 1391(e) and 5 U.S.C. § 

552(a)(4)(B). 

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 1 of 13
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3.  This Court has authority to award injunctive relief pursuant to 5 U.S.C. § 552(a)(4)(B) 

and 28 U.S.C. § 2202.  

4.  This Court has authority to award declaratory relief pursuant to 28 U.S.C. § 2201. 

PARTIES 
 

5.  Plaintiff, with an office at 201 Maryland Avenue, N.E., Washington, DC 20002, is a 

not-for-profit 501(c)(3) organization dedicated to the defense of constitutional liberties secured by 

law. Plaintiff’s mission is to educate, promulgate, conciliate, and where necessary, litigate, to ensure 

that those rights are protected under the law. Plaintiff also regularly monitors governmental activity 

with respect to governmental accountability. Plaintiff seeks to promote integrity, transparency, and 

accountability in government and fidelity to the rule of law. In furtherance of its dedication to the 

rule of law and public interest mission, Plaintiff regularly requests access to the public records of 

federal, state, and local government agencies, entities, and offices, and disseminates its findings to 

the public.  

6.  Defendant FBI is an agency of the United States within the meaning of 5 U.S.C. § 

552(f)(1), and is a component of the United States Department of Justice (DOJ), which is an agency 

of the United States within the meaning of 5 U.S.C. § 552(f)(1). 

7.  Defendant FBI is headquartered at 935 Pennsylvania Avenue, NW, Washington, DC 

20535. Defendant is in control and possession of the records sought by Plaintiff.  

8. Defendant FBI has possession, custody and control of the records Plaintiff seeks. 

FACTUAL ALLEGATIONS 
 

9. On July 25, 2019, Plaintiff issued FOIA requests to the FBI and the DOJ requesting 

“records pertaining to the Federal Bureau of Investigation’s (FBI) former Director, James Comey, 

and his communications with or about, and/or any records regarding, Anthony Ferrante, Jordan Rae 

Kelly, and/or Tashina Gauhar”; as well as any records of any communications with and/or files 

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 2 of 13
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regarding those individuals within the custody of certain FBI officials including: “General Counsel 

James Baker; Deputy Director/Acting Director Andrew McCabe; Deputy Assistant Director of 

Counterintelligence Peter Strzok, McCabe’s Deputy Counsel, Lisa Page; and Comey’s Chief of Staff, 

James Rybicki, David Bowdich (Director’s Office - DO), Michael Steinbach (Director’s Office - 

DO), Trisha Anderson (OGC), E.W. Bill Priestap (Counterintelligence Division - CD), and Jonathan 

Moffa (Counterintelligence Division - CD).” See Pl.’s FOIA Request attached hereto as Ex., A at 1. 

10. “Pursuant to DOJ FOIA regulation 28 C.F.R. §16.3(b),” Plaintiff set forth a 

“Background address[ing] ‘the date, title or name, author, recipient, subject matter of the record[s]’ 

requested, to the extent known.” Pl.’s Ex. A, at 1 (quoting 28 C.F.R. §16.3(b)). Said Background is 

hereby incorporated as if fully set forth herein. 

11. Plaintiff identified, in its FOIA request, the specific records it seeks. Pl.’s Ex. A, at 3-

4. 

12. In its FOIA request, Plaintiff specified that the term “record” includes “any 

information” that qualifies under 5 U.S.C. § 552(f), and provided a non-exhaustive list of types of 

information to be included in the term “record,” including “and information generated, sent, received, 

reviewed, stored or located on a government or private account or server, consistent with the holdings 

of Competitive Enterprise Institute v. Office of Science and Technology Policy, 827 F.3d 145 (D.C. 

Cir. No. 15-5128, July 5, 2016). See Pl.’s Ex. A, at 3. 

13. Plaintiff further specified in its FOIA request the applicable definitions of the terms 

“briefing.” See Pl.’s Ex. A, at 3. 

14. Plaintiff specified in its FOIA request that “unless otherwise indicated, the timeframe 

of records requested herein is January 1, 2016, through January 1, 2019.” See Pl.’s Ex. A, at 3. 

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 3 of 13
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15. In its FOIA request, Plaintiff requested that the FBI support all denials by reference 

to specific FOIA exemptions and provide any judicially required explanatory information, including 

but not limited to, a Vaughn Index. See Pl.’s Ex. A, at 4.  

16. In its FOIA request, Plaintiff asserted its entitlement to expedited processing and a 

waiver of all associated fees, as explained in a memorandum accompanying each request and 

referenced therein, and reserved its right to appeal any agency withholding of records and/or any 

agency denial of Plaintiff’s requests for expedited processing and a waiver of fees. See Pl.’s Ex. A, 

at 4. 

17. Plaintiff sent its FOIA request to the FBI’s FOI/PA Request Record/Information 

Dissemination Section 170 Marcel Drive, Winchester, VA 22602-4843. See Pl.’s Ex. A, at 1. 

18. By letter dated August 2, 2019, the FBI acknowledged receipt of Plaintiff’s FOIA 

request and assigned FOIPA Request No. 1443553-000 to the request.  

19. By separate letter dated August 9, 2019, the FBI denied Plaintiff’s request for 

expedited processing.  

20. No other response has been received from the FBI.  

21. The FBI failed to “notify [Plaintiff] of [] a determination and the reasons therefor” in 

accordance with 5 U.SC. § 552(a)(6)(A)(i). 

22. The FBI failed to inform Plaintiff of the scope of the documents that the FBI will 

produce, as well as the scope of the documents that the FBI plans to withhold under any FOIA 

exemptions. 

23. In fact, the FBI has even failed  to state any future intent to produce non-exempt 

responsive documents.	

24.   This is not the first instance in which Plaintiff issued a FOIA request to the 

FBI and, aside from acknowledgment of receipt and assignment of a control number to Plaintiff’s 

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 4 of 13
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FOIA request, received no further response from the FBI unless and until Plaintiff initiated a lawsuit 

and raised legal challenges regarding the FBI’s unlawful practices under FOIA. 	

25.  On or about July 15, 2016, Plaintiff issued a FOIA request to the FBI seeking 

information relating to then-Attorney General Lynch’s June 27, 2016, meeting with former President 

Bill Clinton at Sky Harbor International Airport. 

26.   On October 21, 2016, almost four months after the ACLJ issued its FOIA request, 

the FBI informed Plaintiff that “[n]o records responsive to your request were located.”  

27.  Approximately eight months later, on or about July 3, 2017, and pursuant to a lawsuit 

filed by Plaintiff against the Department of Justice for identical records, Plaintiff discovered – 

through documents produced by the DOJ – that the FBI did, in fact, have documents responsive to 

Plaintiff’s July 15, 2019, FOIA Request and that the FBI was surely aware of this fact in light of its 

own redactions within those documents.  

28.  Only after this fact was made widely known to the public by the media and Plaintiff 

contacted the Office of Government Information Services (“OGIS”), did the FBI, on or about August 

10, 2017, reopen the request and admit that records “potentially responsive to your request may 

exist.”  

29.  The FBI has since admitted that it became aware as early as May 23, 2017, that it may 

have documents responsive to Plaintiff’s request. Nonetheless, the FBI took no action until Plaintiff 

challenged its original determination. 

30. The FBI still failed to produce any responsive documents in the time period required 

by FOIA. Thus, Plaintiff filed suit against the FBI on September 12, 2017, to obtain the documents 

to which it was entitled.  

31.  Following six months after the FBI’s knowledge that it had documents responsive to 

Plaintiff’s FOIA request, and only after Plaintiff filed suit, did the FBI produce a mere 29 pages of 

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 5 of 13
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non-exempt responsive documents containing heavy redactions under Exemptions 5, 6 and 7 of 

FOIA. See Complaint, American Center for Law & Justice v. Dep’t of Justice, No. 1:18-cv-0373 

(D.D.C. February 19, 2018), ECF No. 1. 

32. Once again, Plaintiff was forced to challenge the FBI’s inadequate search, continued 

delay and improper withholding of non-exempt responsive documents.  

33. Only after Plaintiff presented legal argument challenging the FBI’s inadequate search 

and improper withholding of information, did the FBI – on the eve of its deadline to respond to 

Plaintiff’s cross motion for summary judgment – agree to conduct another search for responsive 

documents. 

34.  Only through Plaintiff’s persistent legal efforts to require the FBI’s compliance with 

FOIA did the FBI finally conduct an adequate search and produce additional documents to which 

Plaintiff was entitled.   

35.  The FBI continued, however, to withhold non-exempt information contained within 

talking points – information admittedly consisting purely of factual information. Plaintiff was forced 

again to challenge the FBI’s unlawful withholding and delay in producing the information in the 

United States District Court of Appeals of the District of Columbia. 

36. Once again, in June 2016, on the eve of the FBI’s deadline to submit its brief and only 

after months of continued delay by the FBI to first respond with what the FBI represented would be 

a dispositive motion, then with its opening brief, did the FBI produce the talking points sought by 

Plaintiff in an effort to moot Plaintiff’s case.  

37.  On or about September 7, 2017, Plaintiff issued another FOIA request seeking 

records from the FBI regarding its investigation and decision not to pursue criminal charges against 

Hillary Rodham Clinton.  

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 6 of 13
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38.  Just as in the current lawsuit, the FBI acknowledged receipt of Plaintiff’s FOIA 

request and assigned case control numbers, but did not produce all documents responsive to 

Plaintiff’s FOIA request in the time period required by FOIA. See Complaint, American Center for 

Law & Justice v. Dep’t of Justice, No. 1:18-cv-0373 (D.D.C. February 19, 2018), ECF No. 1. 

39.  The FBI failed to “notify [Plaintiff] of [] a determination and the reasons therefor” in 

accordance with 5 U.SC. § 552(a)(6)(A)(i). 

40. The FBI failed to inform Plaintiff of the scope of the documents that it would produce, 

as well as the scope of the documents that it planned to withhold under any FOIA exemptions. 

41. Only after Plaintiff filed suit to challenge the FBI’s non-compliance with FOIA did it 

begin producing the documents to which Plaintiff was entitled.  

42.  Upon information and belief, the FBI is engaged in a pattern and practice of 

intentional delay and improper withholding of factual information to impair Plaintiff’s lawful and 

timely access to information. 

43. As Plaintiff’s prior lawsuits against the FBI demonstrate, the filing of a lawsuit to 

obtain all requested records is “an empty gesture in preventing future delays, much less obtaining 

future relief,” Judicial Watch, Inc. v. Department of Homeland Security, 895 F.3d 770, 782 (D.C. 

Cir. 2018), because the FBI will moot the litigation and escape judicial review of its compliance with 

FOIA by complying with the requirements of FOIA in the final hours of the parties’ briefing on the 

matter.  

44. The FBI’s practice of prolonged, repeated and unsupported or unexplained delay will 

continue to harm Plaintiff’s mission to inform the public regarding government conduct by 

unlawfully interfering with its statutory right to promptly obtain non-exempt records upon request.  
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CAUSES OF ACTION 
 

COUNT I 
Violation of the Freedom of Information Act 

 
45.  Plaintiff re-alleges and incorporates by reference the preceding paragraphs of this 

Complaint as if fully stated herein. 

46.  The federal FOIA establishes a 20-day deadline by which a federal agency must make 

and issue a decision regarding compliance with a request for records made pursuant to the statute. 5 

U.S.C. § 552(a)(6)(A)(i). 

47. Pursuant to 5 U.S.C. § 552(a)(6)(A), the FBI was required to determine whether to 

comply with Plaintiff’s request within twenty (20) days, excepting Saturdays, Sundays, and legal 

public holidays. Pursuant to this same provision, Defendant was also required to notify Plaintiff 

immediately of the determination, the reasons therefor, and the right to appeal any adverse 

determination to the head of the agency. 

48.  Plaintiff sent its FOIA request to the component of Defendant designated by 

Defendant to receive FOIA requests directed to the FBI, and the FBI acknowledged receipt of the 

request by letter dated August 2, 2019. 

49. Pursuant to 5 U.S.C. § 552(a)(6)(A), the 20-day period commenced on July 26, 2019. 

Excluding weekends and holidays, the FBI was required to make its determination and provide 

Plaintiff with the requisite notifications no later than August 26, 2019. 

50. As of the date of this Complaint, the FBI has failed to notify Plaintiff of any 

determination about whether it will comply with Plaintiff’s FOIA request, including the scope of 

records the FBI intends to produce, or the scope of records it intends to withhold, the reasons for any 

such determination.  

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 8 of 13
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51. As of the date of this Complaint, the FBI has failed to produce any records responsive 

to the request, indicate when (or even whether) any responsive records will be produced, or 

demonstrate that responsive records are exempt from production. 

52. The FBI has not requested information from the Plaintiff that would toll the 20-day 

period as contemplated by 5 U.S.C. § 552(a)(6)(A)(i)(I). 

53. The FOIA permits a federal agency, in unusual circumstances, to extend the 20-day 

response deadline for a period not to exceed ten (10) additional working days. 5 U.S.C. § 

552(a)(6)(B). 

54. The FBI has not asserted the existence of “unusual circumstances.” As such, the FBI 

has not implicated the tolling provision set forth in 5 U.S.C. § 552(a)(6)(B)(i). 

55. There are no “unusual circumstances” that justify the FBI’s prolonged delay in 

responding to Plaintiff’s lawful FOIA request. 

56. Plaintiff has a statutory right to have the FBI process Plaintiff’s FOIA request in a 

timely manner and in accordance with the requirements set forth in 5 U.S.C. § 552(a)(6). 

57. The FBI is unlawfully withholding records requested by Plaintiff pursuant to 5 U.S.C. 

§ 552. 

58. FOIA provides a cause of action for a complainant from whom a federal agency has 

withheld requested records. 5 U.S.C. § 552(a)(4)(B). 

59. Through its continued delay and outright failure to properly respond to Plaintiff’s 

lawful request for records, and its improper withholding of such requested records, the FBI has failed 

to comply with FOIA’s prescribed deadlines for responding to a request for records and has violated 

Plaintiff’s statutory rights. 
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60. Pursuant to 5 U.S.C. § 552(a)(6)(C), because the FBI  failed to comply with the time 

limit set forth in 5 U.S.C. § 552(a)(6)(A), Plaintiff is deemed to have exhausted any and all 

administrative remedies with respect to its FOIA request. 

61. Plaintiff is being irreparably harmed by reason of the FBI’s unlawful withholding of 

requested records, and Plaintiff will continue to be irreparably harmed unless the FBI is compelled 

to conform its conduct to the requirements of the law. 

COUNT II 
Impermissible Practice, Pattern and Practice, and/or Policy of Violating 

The Freedom of Information Act 
 

62. Plaintiff re-alleges and incorporates by reference the preceding paragraphs of this 

Complaint as if fully stated herein. 

63. The FBI has adopted and is engaged in a policy and practice of violating FOIA’s 

procedural requirements when processing FOIA requests by intentionally refusing to produce 

all non-exempt documents in the manner required under 5 U.S.C.§ 552(a)(6) and unless and until 

Plaintiff files suit. 

64. The FBI’s repeated unreasonable delays and intentional refusals to issue a 

determination and produce all  non-exempt documents violates the intent and purpose of the 

FOIA. 

65. The FBI’s repeated and intentional actions have resulted, and will continue to 

result, in the untimely access to information to which Plaintiff is entitled, and the production of 

Case 1:19-cv-02643   Document 1   Filed 09/04/19   Page 10 of 13



	 11 

stale information that is of little value and, yet, more costly than fresh information ought to 

be. Payne Enterprises, Inc. v. United States, 837 F.2d 486, 494 (D.C. Cir. 1988). 

66. The FBI’s repeated failures to abide by the terms of FOIA are not attributable to 

an unpredictable influx in FOIA requests or other reasonable delay. 

67. In this case, just as in the two  other FOIA cases Plaintiff has filed against the 

FBI, Plaintiff’s FOIA request went unanswered and the FBI refused to respond in the manner 

required by FOIA and within the deadline(s) mandated by FOIA until Plaintiff sought legal 

action. 

68. The FBI’s failure to respond in a manner required under FOIA is not an isolated 

incident. As detailed above, the FBI has, on at least four other occasions, refused to respond 

in a manner required under FOIA unless and until Plaintiff raises legal challenges to address 

the FBI’s failures to comply with FOIA. 

69. The FBI’s impermissible practice, policy, and/or pattern of refusing to issue 

a determination and/or produce all responsive non-exempt documents unless and until Plaintiff 

files suit and challenges the FBI’s withholding of information, warrants declaratory and 

injunctive relief under Payne Enterprises, Inc. v. United States, 837 F.2d 486, 494 (D.C. Cir. 

1988); see Muttitt v. United States Cent. Command, 813 F. Supp. 2d 221, 229-31 (D.D.C. 

2011). 

70. The FBI’s pattern or practice of unlawful conduct in violation of FOIA’s clear 

requirements unless and until this Plaintiff files a lawsuit and challenges the FBI’s delay and 

improper withholding of non-exempt information is likely to recur absent intervention by this 

Court. 

71. The FOIA imposes no limits on courts’ equitable powers in enforcing its terms, 
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and this Court should exercise its equitable powers to compel the FBI to comply with the clear 

requirements of the FOIA and prevent it from continuing to apply its unlawful FOIA practice 

or policy. 

72. As the numerous incidences outlined above demonstrate, injunctive relief is 

warranted here because ordinary remedies are inadequate to overcome the FBI’s policy or 

practice of delay and improper withholding of non-exempt factual information impairing 

Plaintiff’s lawful and timely access to information in the future. 

 

PRAYER FOR RELIEF 

73. WHEREFORE, Plaintiff respectfully requests that the Court enter judgment against 

Defendant, and provide Plaintiff with the following relief:  

(a)  An Order that Defendant conduct a diligent, expedited search for any and all 
records responsive to Plaintiff’s FOIA request and demonstrate that it employed 
reasonable search methods most technologically likely to lead to the discovery of 
records responsive to Plaintiff’s FOIA request, selected from among those methods 
available to Defendant;  

 
(b)  An Order that Defendant produce, by a date certain, any and all non-exempt records 

responsive to Plaintiff’s FOIA request and a Vaughn index of any responsive 
records withheld under claim of exemption;  

 
(c)  An Order enjoining Defendant from continuing to withhold any and all non-exempt 

records responsive to Plaintiff’s FOIA request;  
 
(d) A declaration that Defendant’s actions violated Plaintiff’s statutory rights under 5 

U.S.C. § 552; 
 
(e) Relief pursuant to this Court’s equitable powers, as recognized in Payne 

Enterprises, Inc. v. United States, 837 F.2d 486, 494 D.C. Cir. 1988) (citing 
Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 19-20 (1974)), 
including a Declaration that Defendant has implemented an impermissible 
p a t t e r n ,  practice or policy of untimely and noncompliant responses to FOIA 
requests and an Order enjoining Defendant from continuing to implement that 
pattern, practice or policy 
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(f) An Order awarding to Plaintiff its reasonable attorneys’ fees and other litigation 
costs reasonably incurred in this action pursuant to 5 U.S.C. § 552(a)(4)(E); and,  

 
(g)  An Order granting to Plaintiff all further relief to which Plaintiff may be entitled. 

 
 
Dated: September 4, 2019.   Respectfully submitted, 
 
      THE AMERICAN CENTER FOR LAW AND JUSTICE 

JAY ALAN SEKULOW  
  

         COUNSEL OF RECORD 
      STUART J. ROTH  

  
      JORDAN SEKULOW  

  
ABIGAIL A. SOUTHERLAND  
  
 

      /s/ Benjamin P. Sisney 
      BENJAMIN P. SISNEY  

  
       
       
       
       
       
  
      Counsel for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

AMERICAN CENTER FOR LAW AND  ) 
JUSTICE,      ) 
       ) 
 Plaintiff,     ) 
       ) 
 v.      )  Civil Docket No. 1:19-cv-2643 (RC) 
       ) 
FEDERAL BUREAU OF INVESTIGATION )  ORAL HEARING REQUESTED 
       ) 
 Defendant.     ) 
__________________________________________) 

 

PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 
TO DEFENDANT’S PARTIAL MOTION TO DISMISS  

AND REQUEST FOR ORAL HEARING PURSUANT TO LCvR 7(f) 
 

I. INTRODUCTION 

In introducing the predecessor of the bill that was enacted as the federal Freedom of 

Information Act (“FOIA”), its sponsor, Senator Edward Long, clearly identified the principle 

necessitating such a law: “Knowledge will forever govern ignorance, and a people who mean to 

be their own governors must arm themselves with the power knowledge gives. A popular 

government without popular information or the means of acquiring it is but a prolog to a farce or 

a tragedy or perhaps both.” 111 CONG. REC. 26821 (1965) (quoting James Madison). In keeping 

with this principle, Plaintiff, the American Center for Law and Justice (ACLJ), attempted to obtain 

information directly from Federal Bureau of Investigation (FBI) records pertaining to the FBI’s  

former Director, James Comey, and his communications with or about, and/or any 
records regarding, Anthony Ferrante, Jordan Rae Kelly, and/or Tashina Gauhar”; 
as well as any records of any communications with and/or files regarding those 
individuals within the custody of certain FBI officials including: “General Counsel 
James Baker; Deputy Director/Acting Director Andrew McCabe; Deputy Assistant 
Director of Counterintelligence Peter Strzok, McCabe’s Deputy Counsel, Lisa 
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Page; and Comey’s Chief of Staff, James Rybicki, David Bowdich (Director’s 
Office - DO), Michael Steinbach (Director’s Office - DO), Trisha Anderson (OGC), 
E.W. Bill Priestap (Counterintelligence Division - CD), and Jonathan Moffa 
(Counterintelligence Division - CD).”  
 

See Pl.’s Complaint, ¶ 9 (quoting Pl.’s FOIA Request, Ex. A to Compl. at 1).  
 

The Defendant, however, flouted the law and utterly ignored FOIA’s clear requirements 

by refusing to “notify [Plaintiff] of [] a determination and the reasons therefor” in accordance with 

5 U.SC. § 552(a)(6)(A)(i), along with other glaring deficiencies. This is not the first instance in 

which the ACLJ issued a FOIA request to the FBI and, aside from acknowledgment of receipt 

and assignment of a control number to the ACLJ’s FOIA request, received no further response 

from the FBI unless and until the ACLJ initiated a lawsuit and raised legal challenges regarding 

the FBI’s unlawful practices under FOIA. See Complaint, American Center for Law & Justice v. 

Dep’t of Justice, No. 1:18-cv-0373 (D.D.C. February 19, 2018), ECF No. 1; Complaint, American 

Center for Law & Justice v. Dep’t of Justice, No. 1:17-CV-1866 (D.D.C. Sept. 12, 2017), ECF 

No. 1. 

The FBI is engaged in a pattern and practice of intentional delay and improper withholding 

of factual information to impair the ACLJ’s lawful and timely access to information. As the 

ACLJ’s prior lawsuits against the FBI demonstrate, the filing of a lawsuit to obtain all requested 

records is “an empty gesture in preventing future delays, much less obtaining future relief,” 

Judicial Watch, Inc. v. Department of Homeland Security, 895 F.3d 770, 782 (D.C. Cir. 2018), 

because the FBI will moot the litigation and escape judicial review of its compliance with FOIA 

by complying with the requirements of FOIA only after the ACLJ filed its lawsuit or – like it did 

in one of those cases – on the eve of a briefing deadline as it has done on two separate occasions. 

Unfortunately, the FBI’s unapologetic refusal to abide by FOIA is not an isolated event, but rather, 
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a pattern and practice. As such, in this third FOIA lawsuit against this Defendant, Plaintiff alleged 

a pattern and practice claim articulated as Count II. 

“A government by secrecy benefits no one. It injures the people it seeks to serve; it injures 

its own integrity and operation. It breeds mistrust, dampens the fervor of its citizens, and mocks 

their loyalty.” 111 CONG. REC. at 26823. In enacting FOIA, Congress designated the federal courts 

as the protectors against such evils, and this Court must not allow the FBI to perpetuate such 

injuries against the American public, including the ACLJ, by ignoring, with impunity, the clear 

mandates of FOIA.  

II. ARGUMENT 

A. Standard of Review 

“To survive a motion to dismiss,” a plaintiff need only plead “sufficient factual matter, 

accepted as true, to 'state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 

662, 678, 129 S. Ct. 1937 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127 

S. Ct. 1955 (2007). In essence, the facts pleaded by plaintiff must “allow[] the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.” Twombly, 550 U.S. 

at 570; accord Rudder v. Williams, 666 F.3d 790, 794 (D.C. Cir. 2012). The Court “must assume 

all the allegations in the complaint are true (even if doubtful in fact) . . . [and] must give the plaintiff 

the benefit of all reasonable inferences derived from the facts alleged.” Nat’l Sec. Counselors v. 

CIA, 931 F. Supp. 2d 77, 89 (D.D.C. 2013) (citations and internal quotation marks omitted).  

The standard of review applied in Judicial Watch, Inc. v. Department of Homeland 

Security, 895 F.3d 770, 782 (D.C. Cir. 2018), applies here as a FRCP 12(c) motion for judgment 

on the pleadings is “functionally equivalent” to a motion to dismiss for failure to state a claim 

under Rule 12(b)(6). Rollins v. Wackenhut Servs., Inc. 703 F.3d 122, 129-130 (D.C. Cir. 2012).  
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B. Defendant is Not Entitled To Dismissal Because Plaintiff Has Sufficiently Alleged 
A Policy or Practice of Failure to Abide By the Terms of the FOIA. 
 

“FOIA lawsuits generally become moot once an agency has made available requested non-

exempt records, whether voluntarily or after court order.” Judicial Watch, 895 F.3d at 777 (citing 

Perry v. Block, 684 F.2d 121, 125 (D.C. Cir. 1982)). Of course, mootness is not at issue in the case 

now before this Court because, more than four months after receiving the ACLJ’s FOIA request, 

the Defendant still has not provided a single record and did not begin substantively processing the 

ACLJ’s requests until after it was served with this lawsuit. Regardless, as reinforced in Judicial 

Watch, this Circuit “has recognized an exception to mootness where an agency has a ‘policy or 

practice’ that ‘will impair the party’s lawful access to information in the future.’” Id. (citing Payne 

Enterprises, Inc. v. United States, 837 F.2d 486, 491 (D.C. Cir. 1988)). 

To be clear, the “FOIA authorizes a court not only to ‘order the production of any agency 

records improperly withheld,’ but also to ‘enjoin the agency from withholding agency records.’” 

Id. (quoting 5 U.S.C. § 552(a)(4)(B)). “This injunctive authority does not limit the district court's 

inherent injunctive powers.” Id. (citing Renegotiation Bd. v. Bannercraft Clothing Co., Inc., 415 

U.S. 1, 20, 94 S. Ct. 1028, (1974)). 

As the U.S. Court of Appeals for the D.C. Circuit has recently made clear, “a plaintiff states 

a plausible policy or practice claim under Payne [Enterprises, Inc. v. United States, 837 F.2d 486 

(D.D.C 1998)] by alleging prolonged, unexplained delays in producing non-exempt records that 

could signal the agency has a policy or practice of ignoring FOIA’s requirements.” Judicial Watch, 

Inc., 895 F.3d at 780. More specifically, “[a]s in Payne, the plaintiff must allege a pattern of 

prolonged delay amounting to a persistent failure to adhere to FOIA’s requirements and that the 

pattern of delay will interfere with its right under FOIA to promptly obtain non-exempt records 

from the agency in the future.” Id. Contrary to the FBI’s position, this statement of law contains 
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no bright line requirements as to the sameness of subject matter of FOIA requests or a particular 

number of lawsuits. As is generally true in matters of equity and injunctive relief, this Court enjoys 

a degree of flexibility in fashioning a remedy appropriate to a particular set of facts. All that matters 

at this stage is whether the ACLJ “alleg[es] prolonged, unexplained delays in producing non-

exempt records that could signal the agency has a policy or practice of ignoring FOIA’s 

requirements.” Id. Put differently, “[i]n this circuit it is settled law that informal agency conduct 

resulting in long delays in making requested non-exempt records available may serve as the basis 

for a policy or practice claim.” Judicial Watch, 895 F.3d at 777-78 (emphasis added). 

The ACLJ’s allegations here are facially sufficient to allow this Court to “‘draw the 

reasonable inference’ that the [FBI] has adopted a practice of delay, contrary to FOIA’s two-part 

scheme, by repeatedly standing mute over a prolonged period of time and using [the ACLJ’s] filing 

of a lawsuit as an organizing tool for setting its response priorities.” Id. at 780-81 (quoting Iqbal, 

556 U.S. at 678; Twombly, 550 U.S. at 570). “The conclusion that such ‘unreasonable delay in 

disclosing non-exempt documents’ is an ‘abuse of [FOIA’s] scheme’ follows ineluctably from the 

recognition that ‘Congress did not intend for the [agency] to use the FOIA offensively to hinder 

the release of non-exempt documents so as to ‘force[] the appellant[] to bring several lawsuits to 

obtain release of the documents.’” Id. at 781 (quoting Payne, 837 F.2d at 494; Long, 693 F.2d at 

910). “And it is long established in this circuit that an agency’s compliance with FOIA depends 

upon its ‘good faith effort and due diligence . . . to comply with all lawful demands [for records] . 

. . in as short a time as is possible.’” Id. (quoting Open America v. Watergate Special Prosecution 

Force, 547 F.2d 605, 616 (D.C. Cir. 1976)).1 

                                                
1 Defendant does not dispute that a complaint need not allege that the pattern, practice or policy is 
a formal one. See Muttitt v. U.S. Central Command, 813 F. Supp. 2d 221, 224 (D.D.C. 2011). 
Indeed, “[i]n this circuit it is settled law.” Judicial Watch, 895 F.3d at 777-78. 
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1. Plaintiff has sufficiently alleged, and Defendant does not dispute, that it has failed 
to abide by the terms of the FOIA in this case and two previous cases.  

 
This Case 

The FBI does not dispute the relevant underlying factual allegations. See Def.’s Mot. Doc. 

# 11-1, at 5 (conceding that Plaintiff’s Count I “is not at issue at this juncture”); id. at p. 8 (“That 

count is not at issue in this motion.”). The FBI has not filed an Answer regarding any factual 

allegations pertaining to Count I and has only filed a partial motion to dismiss as to Count II.  

The FBI acknowledged receipt of the ACLJ’s FOIA requests within a week after the ACLJ 

sent the request, and denied expedited processing a week later. Compl., (Dkt. 1) ¶¶ 17-19. The FBI 

indisputably failed to comply with the FOIA. Compl., (Dkt. 1) ¶21 (“The FBI failed to “notify 

[Plaintiff] of [] a determination and the reasons therefor” in accordance with 5 U.SC. § 

552(a)(6)(A)(i)”; ¶22 (“The FBI failed to inform Plaintiff of the scope of the documents that the 

FBI will produce, as well as the scope of the documents that the FBI plans to withhold under any 

FOIA exemptions.”); ¶ 23 (“In fact, the FBI has even failed  to state any future intent to produce 

non-exempt responsive documents.”).  

Moreover, the FBI does not and cannot dispute the ACLJ’s allegation that “[t]he FBI has 

not requested information from the Plaintiff that would toll the 20-day period as contemplated by 

5 U.S.C. § 552(a)(6)(A)(i)(I).” Compl., (Dkt. 1) ¶52. There is no dispute that “[t]he FBI has not 

asserted the existence of ‘unusual circumstances.’ As such, the FBI has not implicated the tolling 

provision set forth in 5 U.S.C. § 552(a)(6)(B)(i).” Compl., (Dkt. 1) ¶54. And there is no dispute 

over the ACLJ’s allegation that, in fact, “[t]here are no ‘unusual circumstances’ that justify the 

FBI’s prolonged delay in responding to Plaintiff’s lawful FOIA request.” Compl., (Dkt. 1) ¶55.   

But these facts do not reflect the first time the ACLJ received these kinds of non-compliant 

responses from the FBI. A pattern has emerged.  
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As to Count II, the ACLJ alleges that the Defendant has a reputation for disregarding its 

public accountability and FOIA obligations and engages in a pattern and practice of failing to 

respond in a timely manner to FOIA requests unless and until a lawsuit is initiated by the requestor. 

Compl., (Dkt. 1) ¶ 63 (“The FBI has adopted and is engaged in a policy and practice of violating 

FOIA’s procedural requirements when processing FOIA requests by intentionally refusing to 

produce all non-exempt documents in the manner required under 5 U.S.C.§ 552(a)(6) and unless 

and until Plaintiff files suit.” (emphasis added)); ¶¶ 68-70. The facts pleaded go far beyond the 

“naked assertions” or allegation of a single incident — circumstances that would actually justify 

dismissal.  

The Lynch FOIA Request 

“On or about July 15, 2016, Plaintiff issued a FOIA request to the FBI seeking 

information relating to then-Attorney General Lynch’s June 27, 2016, meeting with former 

President Bill Clinton at Sky Harbor International Airport.” Compl., (Dkt. 1) ¶ 25. “On October 

21, 2016, almost four months after the ACLJ issued its FOIA request, the FBI informed Plaintiff 

that “[n]o records responsive to your request were located.” Compl., (Dkt. 1) ¶ 26. 

“Approximately eight months later, on or about July 3, 2017, and pursuant to a lawsuit 

filed by Plaintiff against the Department of Justice for identical records, Plaintiff discovered – 

through documents produced by the DOJ – that the FBI did, in fact, have documents responsive to 

Plaintiff’s July 15, 201[62], FOIA Request and that the FBI was surely aware of this fact in light 

of its own redactions within those documents.” Compl., (Dkt. 1) ¶ 27. “Only after this fact was 

made widely known to the public by the media and Plaintiff contacted the Office of Government 

                                                
2 As Defendant has observed, Plaintiff’s Complaint contained a typo regarding the year.  
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Information Services (“OGIS”), did the FBI, on or about August 10, 2017, reopen the request and 

admit that records ‘potentially responsive to your request may exist.’” Compl., (Dkt. 1) ¶ 28. 

“The FBI has since admitted that it became aware as early as May 23, 2017, that it may 

have documents responsive to Plaintiff’s request. Nonetheless, the FBI took no action until 

Plaintiff challenged its original determination.” Compl., (Dkt. 1) ¶ 29. 

“The FBI still failed to produce any responsive documents in the time period required by 

FOIA. Thus, Plaintiff filed suit against the FBI on September 12, 2017, to obtain the documents 

to which it was entitled.” Compl., (Dkt. 1) ¶ 30. “Following six months after the FBI’s knowledge 

that it had documents responsive to Plaintiff’s FOIA request, and only after Plaintiff filed suit, did 

the FBI produce a mere 29 pages of non-exempt responsive documents containing heavy 

redactions under Exemptions 5, 6 and 7 of FOIA.” Compl., (Dkt. 1) ¶ 31 (citing Complaint, 

American Center for Law & Justice v. Dep’t of Justice, No. 1:18-cv-0373 (D.D.C. February 19, 

2018), ECF No. 1). “Once again, Plaintiff was forced to challenge the FBI’s inadequate search, 

continued delay and improper withholding of non-exempt responsive documents.”  Compl., (Dkt. 

1) ¶ 32. 

“Only after Plaintiff presented legal argument challenging the FBI’s inadequate search and 

improper withholding of information, did the FBI – on the eve of its deadline to respond to 

Plaintiff’s cross motion for summary judgment – agree to conduct another search for responsive 

documents.” Compl., (Dkt. 1) ¶ 33.  

Unfortunately, the ACLJ’s fight to obtain all non-exempt information to which it was 

entitled did not end there. The FBI still refused to fully comply fully with its obligations under 

FOIA by “withhold[ing] non-exemption information . . . consisting purely of factual information. 

Plaintiff was again forced again to challenge the FBI’s unlawful withholding and delay.” Compl. 
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(Dkt. 1) ⁋35. Once again, and only after several months of further delay, “on the eve of the FBI’s 

deadline to submit its brief . . . the FBI produce[d] the talking points sought by Plaintiff in an effort 

to moot Plaintiff’s case.” Compl. (Dkt. 1) ⁋36. 

 “Only through Plaintiff’s persistent legal efforts to require the FBI’s compliance with 

FOIA did the FBI finally conduct an adequate search and produce additional documents to which 

Plaintiff was entitled.” Compl., (Dkt. 1) ¶ 34.3 

The Clinton FOIA Request 

“On or about September 7, 2017, Plaintiff issued another FOIA request seeking records 

from the FBI regarding its investigation and decision not to pursue criminal charges against Hillary 

Rodham Clinton.” Compl., (Dkt. 1) ¶ 37. “Just as in the current lawsuit, the FBI acknowledged 

receipt of Plaintiff’s FOIA request and assigned case control numbers, but did not produce all 

documents responsive to Plaintiff’s FOIA request in the time period required by FOIA.” Compl., 

(Dkt. 1) ¶ 38 (citing Complaint, American Center for Law & Justice v. Dep’t of Justice, No. 1:18-

cv-0[18664] (D.D.C. February 19, 2018), ECF No. 1).  

Just like in this case as well as the Lynch FOIA Request case, “[t]he FBI failed to “notify 

[Plaintiff] of [] a determination and the reasons therefor” in accordance with 5 U.S.C. § 

552(a)(6)(A)(i).” Compl., (Dkt. 1) ¶ 39. And again, “[t]he FBI failed to inform Plaintiff of the 

scope of the documents that it would produce, as well as the scope of the documents that it planned 

                                                
3 “The FBI continued, however, to withhold non-exempt information contained within talking 
points – information admittedly consisting purely of factual information. Plaintiff was forced again 
to challenge the FBI’s unlawful withholding and delay in producing the information in the United 
States District Court of Appeals of the District of Columbia” Circuit. Compl., (Dkt. 1) ¶ 35. “Once 
again, in June 2016, on the eve of the FBI’s deadline to submit its brief and only after months of 
continued delay by the FBI to first respond with what the FBI represented would be a dispositive 
motion, then with its opening brief, did the FBI produce the talking points sought by Plaintiff in 
an effort to moot Plaintiff’s case.” Compl., (Dkt. 1) ¶ 36. 
4 Plaintiff has corrected a typo from its Complaint to reflect the appropriate case number.  
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to withhold under any FOIA exemptions.” Compl., (Dkt. 1) ¶ 40. And again, “[o]nly after Plaintiff 

filed suit to challenge the FBI’s non-compliance with FOIA did it begin producing the documents 

to which Plaintiff was entitled.” Compl., (Dkt. 1) ¶ 41. 

 It is based upon these facts that the ACLJ now alleges that, “[u]pon information and belief, 

the FBI is engaged in a pattern and practice of intentional delay and improper withholding of 

factual information to impair Plaintiff’s lawful and timely access to information.” Compl., (Dkt. 

1) ¶ 42. “As Plaintiff’s prior lawsuits against the FBI demonstrate, the filing of a lawsuit to obtain 

all requested records is ‘an empty gesture in preventing future delays, much less obtaining future 

relief,’ Judicial Watch, Inc. v. Department of Homeland Security, 895 F.3d 770, 782 (D.C. Cir. 

2018), because the FBI will moot the litigation and escape judicial review of its compliance with 

FOIA by complying with the requirements of FOIA in the final hours of the parties’ briefing on 

the matter.” Compl., (Dkt. 1) ¶ 43. “The FBI’s practice of prolonged, repeated and unsupported 

or unexplained delay will continue to harm Plaintiff’s mission to inform the public regarding 

government conduct by unlawfully interfering with its statutory right to promptly obtain non-

exempt records upon request.” Compl., (Dkt. 1) ¶ 44. The FBI’s repeated and intentional actions 

have resulted, and will continue to result, in the untimely access to information to which 

Plaintiff is entitled, and the production of stale information that is of little value and, yet, more 

costly than fresh information ought to be. Payne, 837 F.2d at 494. 

2. The FBI Misunderstands Both the Rationale and Holding of Judicial Watch.  

In its motion, the FBI tries hard to distinguish the previous FOIA lawsuits identified in the 

ACLJ’s Complaint from the instant case. The ACLJ concedes that the previous FOIA lawsuits the 

FBI forced it to file in order to obtain records as required by the FOIA are in certain ways factually 

distinct. However those cases are characterized, the bottom line inference remains that the ACLJ 

must file lawsuits against the FBI to receive records, get the FBI to conduct appropriate searches, 
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or produce all non-exempt information as it is required to do under the FOIA. That is the common 

“thread” the FBI misses in its motion. See Def.’s Mot. (Dkt. # 11-1) at 5. 

Importantly, nothing in Judicial Watch indicates that a plaintiff-requester’s factual history 

with an agency must match exactly with the facts in Judicial Watch before the relief reinforced by 

this Circuit in that case is appropriate. To the contrary, the Judicial Watch Court rejected the idea 

of a bright line rule. The Court made clear that the egregious historical facts of Payne were not a 

strict prerequisite when it corrected the District Court for misconceiving the sufficiency of 

pleadings and wrongly viewing Payne as a “floor”: 

The district court, however, conceived the issue of sufficiency of pleading 
differently. First, it treated Payne and Newport as establishing a floor for a policy 
or practice claim. In contrast with what it described as the “egregious, intentional 
agency conduct” in Payne and Newport, the district court ruled that Judicial Watch 
had alleged “mere delay.” Judicial Watch, 211 F. Supp. 3d at 147. . . . This court 
did not require egregious agency action to state a policy or practice claim. 

 
Judicial Watch, 895 F.3d at 781; see id. at 779 (“Judicial Watch does not allege agency misconduct 

in invoking FOIA exemptions as occurred in Payne”).  

Instead, the Judicial Watch Court recognized a “policy or practice claim . . . based on [the 

agency’s] repeated, unexplained, and ‘prolonged delay in making information available,’” id. 

(quoting Payne, 837 F.2d at 491), and “regularly fail[ing] to issue determinations in response to 

[Judicial Watch's] travel-related FOIA requests within the time period required by FOIA, causing 

[Judicial Watch] to bring suit in order to obtain the requested records.” Id.  

The FBI also suggests that the multiple FOIA requests ignored by an agency must be the 

same and that a certain number of lawsuits must be filed to make allegations seeking relief under 

Judicial Watch well-plead or plausible.5 But the Judicial Watch Court did not so hold. To be sure, 

                                                
5 While the FBI admits “FOIA requests do not need to address the same subject to support a pattern 
or practice claim,” Def.’s Mot. Doc. # 11-1, at 17, it still substantively treats sameness as if it is an 
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the subject matter of Judicial Watch’s several FOIA requests were the same in that case and that 

case was Judicial Watch’s sixth lawsuit against that agency. But that was merely factual support 

for an inference of policy or practice which the Circuit identified among others. See id. at 780 

(“Judicial Watch’s complaint reflects that it has repeatedly been confronted with prolonged, 

unexplained delays by the same agency with regard to the same type of records” and that six 

lawsuit “have not produced any change in the Secret Service’s response to its proper requests until 

after it has filed a lawsuit.”): id. (“only at that point has the Secret Service conducted a search to 

determine whether records can be made available or are exempt from disclosure, or engaged in 

consultations with Judicial Watch”).  

The Court’s focal point on agencies requiring lawsuits is critical: “Our precedent on policy 

or practice claims disposes of any suggestion that Congress intended the repeated filing of lawsuits 

to be a practical requirement for obtaining records from an agency flaunting the statute.” Id. (citing 

Payne, 837 F.2d at 494). As it explained, “[f]iling a lawsuit hardly ensures ‘prompt[] 

availab[ility],’ as the instant case and the five other lawsuits against this agency demonstrate.” Id. 

(quoting 5 U.S.C. § 552(a)(3)(A)). Driving home its point, the Judicial Watch Court identified 

additional important considerations: “the chilling effect that litigation costs can have on members 

of the public much less the burden imposed on the courts.” Id.  

In explaining how it reached its holding, the Court in Judicial Watch also went to great 

lengths to reemphasize the promptness requirement imposed by Congress and how it is thwarted 

by agencies requiring lawsuits before complying with the FOIA: 

                                                
element of the claim or a required factor for analysis. See id. (“The first factor supporting that 
conclusion is that Plaintiff has not alleged that the FOIA requests “all relat[e] to the same subject 
matter.”). It takes the same approach regarding the number of FOIA requests/lawsuits, see id., but 
then introduces a sampling exercise standard for plausibility found nowhere in Judicial Watch. Id. 
at 18-19.  
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it is long established in this circuit that an agency’s compliance with FOIA depends 
upon its “good faith effort and due diligence . . . to comply with all lawful demands 
[for records] . . . in as short a time as is possible.” Open America v. Watergate 
Special Prosecution Force, 547 F.2d 605, 616 (D.C. Cir. 1976). Congress 
reinforced the importance of FOIA's timetables and its overarching mandate of 
prompt availability when it amended FOIA in 1974. Responding to agencies' 
concerns about the high volume of requests and lack of resources, Congress allowed 
agencies only ten additional days to respond where there were “unusual 
circumstances.” See 5 U.S.C. § 552(a)(6)(B). Judge Leventhal has explained: 
 

[T]he 1974 Amendments were deliberately drafted to force increased 
expedition in the handling of FOIA requests: “[E]xcessive delay by the 
agency in its response is often tantamount to denial. It is the intent of this 
bill that the affected agencies be required to respond to inquiries and 
administrative appeals within specific time limits.” H. REP. No. 93-876, 
93d Cong., 2d Sess. (1974). . . . The Congress even rejected a 30-day 
extension provision, narrowly drafted to take account of the special 
exigencies facing agencies. 
 

Judicial Watch, 895 F.3d at 781 (quoting Open America, 547 F.2d at 617 (Leventhal, J., concurring 

in the result). The Judicial Watch Court went further: 

Much as Congress has done in adopting “technology-forcing” provisions in other 
contexts, see, e.g., Union Elec. Co v. EPA, 427 U.S. 246, 256-57, 96 S. Ct. 2518 
(1976), Congress contemplated that agencies would improve their records 
management systems to ensure requested records are made “promptly available,” 5 
U.S.C. § 552(a)(3)(A). No authority has been cited that either the Supreme Court 
or this court has retreated from this understanding of FOIA’s text, purpose, and 
history. An agency’s use of a lawsuit as an organizing tool for prioritizing responses 
renders FOIA's requirements “insignificant, if not wholly superfluous.” Duncan v. 
Walker, 533 U.S. 167, 174, 121 S. Ct. 2120 (2001). 
 

Id. Clearly, this was not a court concerned with technicalities like the number of lawsuits filed or 

whether one ignored FOIA request is the same as another. This was a court concerned with the 

plain text and spirit of a statute being abused by agencies and thwarted by delay, and being 

rendered superfluous by making FOIA requesters file lawsuits to be taken seriously – all at the 

expense of government transparency. That rationale permeates the entirety of the Judicial Watch 

Court’s rationale and holding.  
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It is also noteworthy that the ACLJ has alleged, and there is no dispute, that the FBI did 

not take advantage of the statutory provisions which can give an agency more time to comply.6 

These statutory provisions govern the agency, but they also inure to the agency’s benefit – by 

giving it a way to obtain more time and allowing (and requiring) it to identify why a delay is 

necessary. The FBI’s repeated failure to utilize or comply with these statutory provisions supports 

the inference of a practice of flouting the law and makes its ability to satisfy its statutory burden 

more difficult. It is not the plaintiff’s burden to allege every possible explanation for the alleged 

policy or divine the “how” or “why” as the District Court in Judicial Watch had incorrectly 

required, Judicial Watch, 895 F.3d at 782 (district court incorrectly “shifted to the requesting party 

the burden that FOIA places on the agency to explain its delay in making requested records 

available”); id. (district court wrongly “focused on Judicial Watch’s shortcomings in ‘point[ing] 

to no fact or statement to establish why the requests were delayed or how the delays were the result’ 

of an agency policy or practice, ‘rather than an inevitable but unintended delay attributable to a 

lack of resources’”). But alleging that the agency repeatedly failed to comply with the law in this 

way reinforces that the ACLJ has satisfied what is its burden to allege: a plausible claim. Indeed, 

the Judicial Watch Court rejected as “ironic” that “an agency’s total disregard of the obligations 

mandated by Congress and failure to take advantage of provisions allowing additional time to 

respond” could not form the basis of a pattern or practice claim – as the District Court in that case 

had mistakenly ruled. Judicial Watch, 895 F.3d at 782 (emphasis added). 

                                                
6 Compl., (Dkt. 1) ¶¶52-55; see Complaint, ACLJ v. DOJ, No. 1:17-CV-1866 (D.D.C. Sept. 12, 
2017), ECF No. 1, ¶¶54-57 (attached as Exh. 1 to Def.’s Mot.); Complaint, ACLJ v. DOJ, No. 
1:18-cv-0373 (D.D.C. February 19, 2018), ECF No. 1, ¶¶29-30, 37) (attached as Exh. 2 to Def.’s 
Mot.). 
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Beyond conflicting with both the obvious principles underlying the Judicial Watch 

rationale and the words used in its actual holding, the imposition of a sameness of subject matter 

requirement or number of lawsuits requirement (or giving too much weight to those 

considerations) urged by the FBI does not make sense as a practical matter: An agency’s informal 

practice of waiting until a requester files suit before complying with the statute still requires 

needless lawsuits and is just as violative of the FOIA’s plain text and spirit regarding promptness 

regardless of whether the subject matter of more than one request is the same. Such a result 

invokes a similar “irony” to that which the Judicial Watch Court denounced. See Judicial Watch, 

895 F.3d at 782 

In any event, nothing in the Court’s opinion indicates that the sameness of FOIA requests 

or the number of lawsuits required was or should be a bright line requirement, an especially 

weighty factor, or even a factor at all, for any other plaintiff seeking judicial relief against an 

agency’s repeated conduct in violation of the FOIA requiring lawsuits. No, to the contrary, the 

Circuit Court in Judicial Watch articulated a fairly simple, straightforward-yet-flexible standard: 

“a plaintiff states a plausible policy or practice claim under Payne by alleging prolonged, 

unexplained delays in producing non-exempt records that could signal the agency has a policy or 

practice of ignoring FOIA’s requirements.” Id. at 780 (emphasis added). The ACLJ has alleged 

facts – facts that must be taken as true (and which the FBI has not substantively disputed) – that 

satisfy this pleading threshold.7 

                                                
7 All that is required of a plaintiff here is well-pleaded facts from which a policy or practice of 
violating FOIA to the plaintiff’s injury could be inferred. Again, the Judicial Watch Court rejected 
the District Court’s approach in that case which had incorrectly “shifted to the requesting party the 
burden that FOIA places on the agency to explain its delay in making requested records available.” 
Judicial Watch, 895 F.3d at 782 (citing 5 U.S.C. §§ 552(a)(4)(B), (a)(6)(A)-(C); ACLU v. United 
States DOD, 628 F.3d 612, 619 (D.C. Cir. 2011)).  
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III. CONCLUSION 

Granting Defendant’s motion to dismiss will ensure that this Defendant will continue to 

blatantly disregard the law and ignore FOIA requests unless and until a requestor files a lawsuit in 

this Court. Beyond the needless drain on judicial resources, this result is contrary to the law. Based 

on the ACLJ’s allegations, this Court has the opportunity to hold the Defendant agency 

accountable for its pattern and practice of flouting the law.  

For the foregoing reasons, this Court should deny Defendant’s Partial Motion to Dismiss 

and allow Plaintiff to proceed with Count II of the Complaint. Pursuant to LCvR 7(f), Plaintiff 

respectfully requests an oral hearing on Defendant’s Motion.  

In the event this Court has concerns regarding the sufficiency of Plaintiff’s allegations in 

connection with Count II, Plaintiff stands ready to file a motion seeking leave to amend its 

Complaint. See Council on American-Islamic Rels. Action Network, Inc. v. Gaubatz, 793 F. Supp. 

2d 311, 321-22 (D.D.C. 2011) (leave to amend complaint should be freely granted); Fed.R.Civ.P. 

15(2). 

Dated: December 4, 2019.  Respectfully submitted, 
 

   /s/ Benjamin P. Sisney 
Benjamin P. Sisney  
Abigail A. Southerland  
THE AMERICAN CENTER FOR LAW & JUSTICE 

 

  

  
 Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 4, 2019, I caused a true and correct copy of the foregoing 
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which pursuant to LCvR 5.4(d), satisfies the requirement of a certificate of service or other proof 

of service. 

 /s/ Benjamin P. Sisney  
 Benjamin P. Sisney   
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INTRODUCTION 
 

In introducing the predecessor of the bill that was enacted as the federal Freedom of 

Information Act (“FOIA”), its sponsor, Senator Edward Long, clearly identified the principle 

necessitating such a law: “Knowledge will forever govern ignorance, and a people who mean to 

be their own governors must arm themselves with the power knowledge gives. A popular 

government without popular information or the means of acquiring it is but a prolog to a farce or 

a tragedy or perhaps both.” 111 CONG. REC. 26821 (1965) (quoting James Madison). The NSA 

has failed to meet its obligations under FOIA to conduct an adequate search and produce all 

responsive material to which the Plaintiff, American Center for Law and Justice (ACLJ). Both the 

NSA and State Department have failed to meet their obligations under FOIA to prove that FOIA 

Exemptions apply to information and documents withheld from the public.  

STATEMENT OF FACTS 

 In early 2017, information came to light that Susan Rice, former national security advisor 

under then President Barack Obama, requested “the names of Trump transition officials caught up 

in surveillance” and that the unmasked names were then sent to various officials at the NSA, 

Defense Department, then Director of National Intelligence James Clapper, and then-CIA Director 

John Brennan. Plaintiff’s Statement of Additional Facts Precluding Summary Judgment 

(hereinafter PSAF), ⁋ 19. It was reported that “the names were part of incidental electronic 

surveillance of candidate and President-elect Trump and people close to him, including family 

members,” and that these requests were not “routine” and may have been improper. Id.  Similarly, 

reports indicated that then-United Nations Ambassador Samantha Power was also believed to have 

made “‘hundreds of unmasking requests to identify individuals . . . related to Trump and his 
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presidential transition team’ and that such conduct was ‘unprecedented for an official in her 

position.’” PSAF ⁋ 20. 

In response to these news reports, Plaintiff sent FOIA requests to both the NSA and the 

State Department. PSAF ⁋ 21. Specifically, on April 13, 2017, Plaintiff sent NSA a FOIA request 

seeking “records pertaining to any and all requests former National Security Advisor Susan Rice 

made to National Security Agency (‘NSA’) officials or personnel regarding the ‘unmasking’ of 

the names and/or any other personal identifying information of then candidate and/or President-

elect Donald J. Trump, his family, staff, transition team members, and/or advisors who were 

incidentally caught up in U.S. electronic surveillance.”  Id.   

On August 14, 2017, Plaintiff issued a FOIA request to the State Department requesting 

records “pertaining to any and all requests former U.S. Ambassador Samantha Power 

(“Ambassador Samantha Power”) made to National Security Agency (“NSA”) officials or 

personnel regarding the “unmasking” of the names and/or any other personal identifying 

information of then-candidate and/or President-elect Donald J. Trump, his family, staff, transition 

team members, and/or advisors who were incidentally caught up in U.S. electronic surveillance.” 

PSAF ⁋ 22. 

As has become customary for both federal agencies, Plaintiff’s FOIA requests lingered 

without sufficient responses. After several months passed without sufficient responses from either 

of the Defendants, Plaintiff ACLJ filed suit alleging that Defendants’ failed to properly respond to 

Plaintiff’s lawful request for records and were improperly withholding the records requested. 

PSAF ⁋ 23. 

As Defendants stated in their motion for summary judgment, both Defendants issued letters 

in response to Plaintiff’s request and refused to respond to much of Plaintiff’s FOIA request 
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indicating they could neither confirm nor deny the existence of certain records pursuant to 

Exemptions 1 and 3 – namely those regarding certain Government officials’ requests to unmask 

or access unmasked names of 46 individuals listed in Plaintiff’s FOIA Request. The NSA asserted 

a Glomar response to parts 1 and 2 of Plaintiff’s FOIA Request. State Department asserted a 

Glomar response to parts 1, 2, 4 and 5 of Plaintiff’s FOIA Request. The State Department 

processed and produced some records responsive to parts 3 and 6 of Plaintiff’s request.  

Several key government officials, including Samantha Power, James Clapper, Susan Rice 

and Sally Yates have admitted to the unmasking of Trump officials during their tenure with the 

Obama Administration. PSAF ⁋⁋ 24-39. Power acknowledged that numerous unmasking requests 

were made in her name, but denied that she was the one making the requests. PSAF ⁋ 24. Rice has 

acknowledged, and more than one Congressman has confirmed that, Rice unmasked names of 

Trump associates who were indeed “swept up in American agencies’ foreign intelligence.” PSAF 

⁋ ⁋25-26, 28. And Clapper and Yates admitted to reviewing classified documents in which Mr. 

Trump, his associates and members of Congress had been unmasked. PSAF ⁋ 27. 

LEGAL STANDARD 

Many FOIA cases are resolved on summary judgment. Judicial Watch, Inc. v. U.S. Dep’t 

of Justice, 20 F. Supp. 3d 260, 267 (D.D.C. 2014) (hereinafter “Judicial Watch I”) (quoting 

Brayton v. Office of the U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 2011)). At the summary 

judgment stage, the agency has the burden of showing that it has fully complied with the FOIA. In 

response to a challenge to the adequacy of its search for requested records, the agency must provide 

“a reasonably detailed affidavit, setting forth the search terms and the type of search performed, 

and averring that all files likely to contain responsive materials … were searched.” Oglesby v. U.S. 

Dep't of the Army, 920 F.2d 57, 68 (D.C. Cir. 1990).  
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Further, “[w]hen an agency’s response to a FOIA request is to withhold responsive records, 

either in whole or in part, the agency ‘bears the burden of proving the applicability of claimed 

exemptions.’” Judicial Watch I, 20 F. Supp. 3d 267 (quoting Am. Civil Liberties Union v. U.S. 

Dep’t of Def., 628 F.3d 612, 619 (D.C. Cir. 2011)). The government may sustain its burden through 

the submission of declarations detailing, with specificity, the reason that a FOIA exemption 

applies, along with an index, as necessary, describing the materials withheld. Id. (citations 

omitted). See also Judicial Watch, Inc. v. U.S. Secret Serv., 726 F.3d 208, 215 (D.C. Cir. 2013) (A 

grant of summary judgment based on agency affidavits is appropriate only “if they contain 

reasonable specificity of detail rather than merely conclusory statements, and if they are not called 

into question by contradictory evidence in the record or by evidence of agency bad faith.”) (Internal 

citations and quotations omitted). In resolving a summary judgment motion in a FOIA case, 

however, a court must interpret the statute broadly in favor of public disclosure and construe any 

exemptions narrowly. U.S. Dep’t of Justice v. Julian, 486 U.S. 1, 8 (1988).  

ARGUMENT 

I. Both NSA and State Department’s Glomar Responses Are Defeated By Officials’ 
Acknowledgment of the Existence of Documents Requested By Plaintiff.  
 

Under FOIA and in some circumstances, “an agency may refuse to confirm or deny the 

existence of records where to answer the FOIA inquiry would cause harm cognizable under a 

FOIA exception.” Gardels v. CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982). This is known as a 

“Glomar response” (a term that comes from the case Phillippi v. CIA, 655 F.2d 1325, 1327 (D.C. 

Cir. 1981)), and is proper if the existence vel non of an agency record is itself exempt from 

disclosure. Wolf v. CIA, 473 F.3d 370, 374 (D.C. Cir. 2007). “To justify a Glomar response, the 

agency must supply the court with a detailed affidavit that explains why it cannot provide a 
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substantive response pursuant to a FOIA exemption.” Schaerr v. United States DOJ, 2020 U.S. 

Dist. LEXIS 13772, at 14 (D.D.C. Jan. 28, 2020). 

A FOIA requestor may compel disclosure of information, and overcome a Glomar 

response, however, where either an official acknowledgment as to the existence of the documents 

has been made, or by a sufficient showing that the agency did not evaluate the request in good 

faith. Minier v. CIA, 88 F.3d 796, 803 (9th Cir. 1996). Schaerr v. United States DOJ, 2020 U.S. 

Dist. LEXIS 13772, at 17; ACLU, 628 F.3d at 620. Where a government agency or appropriate 

official has “officially acknowledged” otherwise exempt information through prior disclosure, the 

agency may be found to have waived “its right to claim an exemption with respect to that 

information,” and may be compelled to disclose it, “even over an agency’s otherwise valid 

exemption claim.” ACLU v. CIA, 710 F. 3d 422, 426-427 (D.C. Cir. 2013). The D.C. Circuit 

employs the following test: “(1) ‘the information requested [is] as specific as the information 

previously released,’ (2) the requested information ‘match[es] the information previously 

disclosed,’ and (3) the requested information was already “made public through an official and 

documented disclosure.’” Schaerr, 2020 U.S. Dist. LEXIS 13772, at 14 (citing Fitzgibbon v. CIA, 

911 F.2d 755, 765 13 (D.C. Cir. 1990)). The plaintiff bears “the initial burden to point to specific 

information in the public domain that appears to duplicate that being withheld.” Schaerr, 2020 

U.S. Dist. LEXIS 13772, at 29. The plaintiff, however, need not show that the contents of the 

records have been disclosed, only that the agency has acknowledged that the records exist. Id. 

Thus, if the prior disclosure establishes the existence (or not) of records responsive to the FOIA 

request, the prior disclosure necessarily matches both the information at issue—the existence of 

records—and the specific request for that information” the plaintiff is entitled to disclosure. Wolf 

v. CIA, 473 F.3d at 379. See e.g., Mobley v. CIA, 924 F. Supp. 2d 24, 46 (D.D.C. 2013).  
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In the instant case, the prior disclosures by Power, Rice, Clapper, and Yates establish the 

existence of the very records requested by ACLJ in its FOIA requests to the State Department and 

the NSA. During a Congressional inquiry into whether the unmasking of Trump associates 

occurred during the Obama Administration, Clapper and Yates both admitted to reviewing such 

documents: 

SEN. CHUCK GRASSLEY: Did either of you ever review classified documents, 
in which Mr. Trump, his associates, or members of Congress had been 
unmasked.  
 
JAMES CLAPPER: Well, yes.  
 
GRASSLEY: You have? Can you give us details here?  
 
CLAPPER: Well. No, I can't.  
 
GRASSLEY: Ms. Yates, have you?  
 
SALLY YATES: Yes, and I can't give you details. 
 
GRASSLEY: Did either of you ever share information about unmasked Trump 
associates or members of Congress with anyone else? 
 
CLAPPER: Um. Well, I'm thinking back of six-and-a-half years, I could have 
discussed it with either my deputy or my general counsel. 
 
GRASSLEY: Okay, Ms. Yates?  
 
YATES: In the course of the Flynn matter, I had discussions with other 
members of the intel community -- I'm not sure if that is responsive to your 
question. 

 
Rice also admitted to making requests to unmask the names of people involved in the Trump 

campaign and Trump transition team, but denies that such requests for political purposes. In fact,  

Rice did not merely confirm the existence of an unmasking process or program, but went so far as 

to confirm that certain specific methods were used, i.e., actual unmasking requests were made and 

the unmasked information provided during the specific time, and as for specific persons unmasked, 
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i.e., “Trump campaign or Trump Transition.” Finally, more than one Congressman who reviewed 

the intelligence reports for which Rice unmasked names, confirmed Rice’s testimony that Trump 

associates were indeed “swept up in American agencies’ foreign intelligence.” Similarly, Power 

did not deny that the unmasking of hundreds of Americans occurred on her watch and under her 

name. 

 For purposes of overcoming a Glomar response, the reason (whether proper or improper) 

for the unmasking of Trump associates is not important. What is important is that this fact is now 

widely known, and, thus, the Defendants’ continued assertion that even the mere admission that 

these documents do or do not exist will pose harm to national security lacks validity.   

 

 
II. Defendant NSA Has Failed to Meet its Burden to Show An Adequate Search Was 

Conducted.  
 

 An agency is required to perform more than a perfunctory search in response to a FOIA  

request. Ancient Coin Collectors Guild v. Dep’t of State, 641 F.3d 504, 514 (D.C. Cir. 2011). The 

agency bears the burden to “demonstrate beyond material doubt that its search was ‘reasonably 

calculated to uncover all relevant documents.’” Id. (quoting Valencia-Lucena v. Coast Guard, 180 

F.3d 321, 325 (D.C. Cir. 1999) (emphasis added)). See also Chambers v. Dep’t of Interior, 568 

F.3d 998, 1003 (D.C. Cir 2009) (explaining that the agency must be able to aver that all files likely 

to contain responsive materials were searched).  NSA’s search, as detailed in the Kivosaki 

Declaration, falls short of this standard. See Iturralde v. Comptroller of the Currency, 315 F.3d 

311, 313-14 (D.C. Cir. 2003) (“In response to a challenge of the adequacy of the search, the agency 

may meet its burden by providing “a reasonably detailed affidavit . . . averring that all files likely 

to contain responsive materials . . . were searched.”) (citations omitted) (emphasis added).   
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Part three of Plaintiff’s request for which NSA conducted a search for records requested 

any communications between NSA personnel and those same Obama Administration officials in 

which the names of President Trump or any of the 46 individuals were mentioned. First, NSA 

admits that it limited its search to just three individuals at the NSA, despite the fact that Plaintiff’s 

FOIA request specifically requested communications sent, received by, etc a number of NSA 

officials, including but not limited to “the Director of the National Security Agency, the Chief of 

the Central Security Service, SIGINT production organization personnel, the Signals Intelligence 

Director, Deputy Signals Intelligence Director, or the Chief/Deputy/Senior Operations Officers 

of the National Security Operations Center.” Pl. FOIA Request to NSA, ECF 1-1 at 4-5. 

Plaintiff’s request that these individuals’ communications and records be searched is entirely 

reasonable in light of the information requested, especially given the significant narrowing further 

provided by Plaintiff in its request – i.e. that the records must also include one of 5 communicants 

and contain the term “Trump” or a list of 47 names (many of which included the same term 

“Trump.” Id. NSA justifies its limited and inadequate search of just three individuals within the 

NSA by suggesting that one of these three individuals would have “received or been copied” on 

correspondence. Absolutely no further explanation, however, is provided by the NSA. Crucially, 

no citation to a policy or standard practice has been provided by NSA to support such an assertion.  

In addition, it remains unclear what search terms were actually utilized by the NSA to 

locate responsive documents. In the Kivosaki Declaration, the NSA explains that it searched 

systems using “various permutations of the officials’ names to identify an initial subset of records”; 

however, it gives only three examples: “susan rice, srice, rice susan.” See Kivoasaki Decl. ⁋ 30.  

The same iteration of these search terms for each official identified by Plaintiff as a communicant 

would not have produced all records responsive to Plaintiff’s FOIA request. For example, Cheryl 
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Mills reportedly used two emails for official communications: Cheryl.mills@gmail.com and 

MillsCD@state.gov. PSAF ⁋ 29. The same is true for Loretta Lynch who used an alias – Elizabeth 

Carlisle – to communicate regarding official and other matters and avoid detection. PSAF ⁋ 30. 

Thus, an adequate and reasonable search would necessarily require other permutations of the 

names of the communicants identified by Plaintiff in its FOIA request. Defendant NSA has failed 

to provide sufficient information regarding which search terms were used for each communicant 

to demonstrate an adequate search. 

In sum, material doubt exists regarding the adequacy of the NSA’s search. 

III. Defendant State Department Fails To Present Sufficient Justification For Many 
Withholdings Made Pursuant To Exemption 5. 

 
The D.C Circuit has emphasized, time and again, “the narrow scope of Exemption 5 and 

the strong policy of the FOIA that the public is entitled to know what its government is doing and 

why.” Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 868-869 (D.C. Cir. 1980). 

Accordingly, “the exemption is to be applied ‘as narrowly as consistent with efficient Government 

operation.’ S.Rep.No. 813, 89th Cong., 1st Sess. 9 (1965).” Id. Information withheld pursuant to 

FOIA Exemption 5 must be both pre-decisional and deliberative. Judicial Watch I., 20 F. Supp. 

3d at 269. Importantly, under the deliberative process privilege, factual information generally must 

be disclosed. Only materials embodying officials’ opinions are ordinarily exempt. Coastal States 

Gas Corp., 617 F.2d at 867 (citing EPA v. Mink, 410 U.S. 73, 87-91 (1973) (noting that the 

Supreme Court has considered the privilege on several occasions and established the principle that 

“the privilege applies only to the ‘opinion’ or ‘recommendatory’ portion of the report, not to factual 

information which is contained in the document”); Public Citizen, Inc. v. Office of Management & 

Budget, 598 F.3d 865, 876 (D.C. Cir. 2010) (“agencies must disclose those portions of 

predecisional and deliberative documents that contain factual information that does not inevitably 
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reveal the government's deliberations.”). Further, “‘an agency may forfeit Exemption 5’s 

protection if it chooses expressly to adopt or incorporate by reference in a final opinion material 

that would have otherwise enjoyed the deliberative process privilege.” Ibrahim v. Dep’t of State, 

311 F. Supp. 3d 134, 142 (D.D.C. 2018) (quoting Abtew v. Dep't of Homeland Sec., 808 F.3d 895, 

899 (D.C. Cir. 2015)). 

With these principles in mind, we turn to the four categories of documents for which 

Defendant has withheld information under Exemption 5 and pursuant to the deliberative process 

privilege: (1) email communications regarding the content of speeches Ambassador Power 

provided between 2016 and 2017, see Vaughn Index Entries No. 1-4, 6; (2) email communications 

regarding the content of a draft memorandum for U.N. Secretary-General Antonio Guterres and 

the memorandum itself, see Vaughn Index Entry No. 5); (3) email communications discussing a 

“human resources matter, strategy regarding communications with Congress, and the substance of 

those policy deliberations with Members of Congress” see Stein Decl. ⁋ 26; Vaughn Index Entry 

No. 7 and (4) email communications “discussing potential courses of action related to protests at 

the Standing Rock Indian Reservation.” Id. See also Vaughn Index Entry No. 8.  

It is crucial to note at the outset that the State Department conveniently fails to detail 

whether any of the information it has withheld is factual, as opposed to opinion. Instead, Defendant 

State Department carefully refers to all withheld content as simply “edits and comments.” See 

generally Vaughn Index. Avoiding clarification on whether such edits and comments contain facts, 

as opposed to opinion, allows the State Department to avoid additional and necessary scrutiny 

regarding whether the withholding of facts is proper and justified. As this Court noted in Heartland 

All. for Human Needs & Human Rights v. United States Immigration & Customs Enf’t, 406 F. 

Supp. 3d 90, 128-29 (D.D.C. 2019), “[u]nder the law of this Circuit, an agency is required both to 
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provide ‘a statement of its reasons,’ and to ‘describe what proportion of the information in a 

document is non-exempt and how that material is dispersed throughout the document.’ Trea Senior 

Citizens League v. U.S. Dep't of State, 923 F. Supp. 2d 55, 70 (D.D.C. 2013).” The court further 

noted that an agency’s Vaughn Index or sworn declaration must establish how non-exempt material 

withheld is “‘inextricably intertwined with deliberative discussion, opinions, and policy 

recommendations,’ such that ‘[a]ny facts in the withheld portions of responsive records . . . also 

qualify as privileged.’” Heartland All. For Human Needs & Human Rights, 406 F. Supp. 3d at 

129. See also In re Sealed Case, 121 F.3d 729,737 (D.C. Cir. 1997) (“The deliberative process 

privilege does not shield documents that simply state or explain a decision the government has 

already made or protect material that is purely factual, unless the material is so inextricably 

intertwined with the deliberative sections of documents that its disclosure would inevitably reveal 

the government’s deliberations.”). This distinction is crucial here because federal agencies, 

including the State Department, are notorious for attempting to shield non-exempt factual 

information from disclosure under the guise that it is deliberative. Ctr. for Investigative Reporting 

v. United States Customs & Border Prot., 2019 U.S. Dist. LEXIS 223077, *20-21 (Dec. 31, 2019) 

(summarizing Congress’s findings that Exemption 5 was “a particularly problematic exemption,” 

and that “[t]he deliberative process privilege is the most used privilege and the source of the most 

concern regarding overuse,” by government agencies and noting Congress’s intent to prevent 

agencies from using Exemption 5 to withhold documents to avoid embarrassment). See also Trea 

Senior Citizens League, 923 F. Supp. 2d at 69 (denying State Department’s motion for summary 

judgment as to its Exemption 5 withholding of draft talking points); Judicial Watch, Inc. v. Dep’t 

of Treasury, 802 F. Supp. 2d 185, 194-95 (D.D.C. 2011) (concluding portions of a draft talking 

points withheld by the department contained reasonably segregable material and should have been 

Case 1:17-cv-01425-TNM   Document 39   Filed 03/20/20   Page 12 of 17

https://advance.lexis.com/api/document/collection/cases/id/5XW7-DJ51-FCK4-G0DC-00000-00?page=23&reporter=1293&cite=2019%20U.S.%20Dist.%20LEXIS%20223077&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5XW7-DJ51-FCK4-G0DC-00000-00?page=23&reporter=1293&cite=2019%20U.S.%20Dist.%20LEXIS%20223077&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/57P6-8YW1-F04C-Y07H-00000-00?page=69&reporter=1109&cite=923%20F.%20Supp.%202d%2055&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/57P6-8YW1-F04C-Y07H-00000-00?page=69&reporter=1109&cite=923%20F.%20Supp.%202d%2055&context=1000516


13 
 
 

released); Judicial Watch, Inc. v.  Dep’t of Energy, 310 F. Supp. 2d 271, 318 (D.D.C. 2004) 

(finding the agency failed to adequately support its withholding of talking points under Exemption 

5); News-Press v. Dep’t of Homeland Sec., 2005 U.S. Dist. LEXIS 27492 (M.D. Fla. Nov. 4, 2005) 

(reviewing in camera certain talking points withheld under Exemption 5 and concluding that the 

talking points were neither pre-decisional nor deliberative); Mapother v. Dep’t of Justice, 3 F.3d 

1533, 1539-40 (D.C. Cir. 1993) (conducting in camera review following the FOIA requestors’ 

challenge to withholdings under Exemption 5 and finding that DOJ’s redactions did indeed fall 

beyond the scope of the privilege where only the first sentence and footnotes contained opinion 

and the rest consisted of factual information and ordering that the report, with the exception of the 

first sentence and footnotes, be produced without redaction, finding that any “relation to any . . 

.  deliberations [was] simply too attenuated to be protected by the deliberative process privilege.”).  

In addition to State’s failure to properly identify non-exempt material from exempt 

material, State’s support for withholding certain other information is insufficient or inconsistent 

as explained in further detail below. 

A. Specific Withholdings 

Vaughn Entry 1, Doc. No. C0649731 and C0649731. Defendant asserts that these email 

exchanges between Samantha Power and Jonathan Finer contain edits or comments on the content 

of Ambassador Power’s upcoming commencement address at Yale University Class Day on May 

22, 2016; however, these emails – unlike those which do appear to contain such discussion, see 

C06497352 – contain a different subject line. Specifically, these emails contain the subject line, 

“Re: How much grief,” and appear to discuss a current event – not the formation of the speech. In 

fact, even the search term that made this document responsive to Plaintiff’s FOIA request has been 

redacted in Document C06497371.  
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Vaughn Entry 1, Doc. No. C06497351 and C06497352. Defendant State has redacted a 

single word in the subject line of the emails exchanged between Samantha Power and other State 

Department officials without sufficient explanation or support as to how a single word could reveal 

deliberations, etc and be considered exempt material. 

Vaughn Entry 3, Doc. No. C06497566. Defendant describes this email exchange of June 

17 and 18, 2016, as one containing “edits and comments” on the Ambassador Power’s speech and 

the version of the speech to be published “after she had given it at the ceremony.” Thus, the 

redacted content is not pre-decisional. See In re Sealed Case, 121 F.3d at 737 (“The deliberative 

process privilege does not shield documents that simply state or explain a decision the government 

has already made”). 

Vaughn Entry 5, Doc. No. C06497581. Defendant describes this email as one containing 

discussion of the line edits and content of a draft memorandum for U.N. Secretary General Antonio 

Guterres. The email also contains an attachment that has also been withheld in its entirety entitled 

“Guterres Transition Memo _ January 2.docx.” Notably, even the search term that flagged this 

document as responsive has been withheld. Once again, to the extent the material withheld is non-

exempt or factual, further information is required of State to support the withholding. 

Vaughn Entry 6, Doc No. C06647997. This document consists of 4 pages of email 

discussion, the majority of which has been withheld. Among the content withheld is a “readout of 

Moniz-Corker call.” Once again, even the search term that flagged this document as responsive 

has been withheld as “deliberative.” While Defendant State Department contends the information 

is pre-decisional because it “pre-dates the outreach to Congress,” no such date or event is 

identified. 
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State Department’s justifications for refusing to produce information, including many 

times the very search term that made the document responsive to Plaintiff’s FOIA request, pursuant 

to the deliberative process privilege falls significantly short of providing the “specific and detailed 

proof that disclosure would defeat, rather than further, the purposes of FOIA,” Morley v. CIA, 508 

F.3d 1108, 1127 (D.C. Cir. 2007) (quoting Mead Data Cent. v. Dep’t of the Air Force, 566 F.2d 

242, 258 (D.C. Cir. 1977)). 

B. Defendant State Department Has Not Demonstrated Foreseeable Harm Resulting From 
Disclosure. 
 

The foreseeable-harm requirement began as an Executive Branch decision in 2009, which 

emphasized that FOIA reflects a “profound national commitment to ensuring an open 

Government.” Agencies were instructed to “administer FOIA ‘with a clear presumption: In the 

face of doubt, openness prevails.” Ctr. for Investigative Reporting, 2019 U.S. Dist. LEXIS 223077, 

at *18-19 (quoting Memorandum on the Freedom of Information Act, 74 Fed. Reg. 4683, 4683 

(Jan. 21, 2009)). This presumption of openness became law in 2015 when Congress conducted its 

own investigation into agencies’ compliance with FOIA and concluded that Exemption 5 was “a 

particularly problematic exemption,” and that “[t]he deliberative process privilege is the most used 

privilege and the source of the most concern regarding overuse,” Ctr. for Investigative Reporting, 

2019 U.S. Dist. LEXIS 223077, at *20-21 (quotations omitted). In making these improvements to 

FOIA, Congress explained its expectation that agencies “not withhold documents based on mere 

speculative or abstract fears, or fear of embarrassment.” Id at 21-22 (internal quotations and 

citations omitted). Accordingly, “the content of a particular record must now be reviewed and a 

determination made as to whether the agency reasonably foresees that disclosing a particular 

document, given its age, content, and character, would harm an interest protected by the applicable 

exemption.” Id. (quoting S. REP. NO. 114-4, at 8).  
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In sum, “FOIA now requires that an agency ‘release a record—even if it falls within a 

FOIA exemption—if releasing the record would not reasonably harm an exemption-protected 

interest and if its disclosure is not prohibited by law.’” Id. at *22-23 (quoting Judicial Watch, Inc. 

v. U.S. Dep't of Justice (Judicial Watch II), 2019 U.S. Dist. LEXIS 163473 (D.D.C. Sept. 24, 2019) 

(internal quotation mark omitted) (other citations omitted). 

Courts have made clear that boilerplate and general explanations will not suffice. Ctr. for 

Investigative Reporting, 2019 U.S Dist. LEXIS 223077, at 25 (citing Judicial Watch Inc. v. Dep’t 

of Corrections, 375 F. Supp. 3d 93, 100 (D.D.C. 2019)). Specifically, claims of fear of reprisal or 

that disclosure will “chill open and frank discussions” is precisely the general statement no longer 

sufficient to justify Exemption 5 withholdings. Id. Thus, Defendant State Department’s generic 

justification for withholding much of the information pursuant to Exemption 5 will not carry the 

day. See Vaughn Index Entry Nos. 1-9 for State’s generic justification – i.e. that the disclosure 

would “impede the ability of responsible Executive Branch officials to discuss outward-facing 

positions and formulate strategy by inhibiting candid discussion.” State fails to explain and 

demonstrate how the information and discussions among government officials no longer in office 

and dating back four years ago will cause the type of foreseeable harm today sufficient to justify 

the withholdings.   

CONCLUSION 
 

The primary objective of the FOIA is disclosure, not secrecy, and it should never be used 

to shield information regarding governmental operations that do not call for protection. For the 

foregoing reasons, Defendants NSA and State Department fall short of meeting their burden to 

obtain a grant of summary judgment. This Court should deny Defendants’ motion, grant Plaintiff’s 

cross-motion for summary judgment, and order that (1) NSA and State Department respond to 
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Plaintiff’s FOIA request in full in light of the numerous official acknowledgements; (2) NSA 

conduct an adequate search for responsive documents and identify all search terms used; (3) State 

Department produce all challenged withholdings in full. 
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UNITED STATES DISTRICT COURT 
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No. 1:17-cv-01425-TNM 

 

 

 

 

PLAINTIFF’S RESPONSE TO DEFENDANTS’  
STATEMENT OF MATERIAL FACTS 

 
Pursuant to Local Civil Rule 7(h), Plaintiff submits the following responses to 

Defendants’ statement of material facts it contends are not in dispute. 

Plaintiff’s Request to NSA 

1. Plaintiff submitted a Freedom of Information Act (“FOIA”) request to the 

National Security Agency (“NSA”), dated April 13, 2017. In summary, Part 1 of Plaintiff’s 

request sought records of named Obama administration officials (Susan Rice, Cheryl Mills, 

Valerie Jarrett, Loretta Lynch, or Ben Rhodes) seeking or attempting to access “SIGINT 

reports or other intelligence products or reports containing the name(s) or other any personal 

identifying information related to” 47 named individuals; Part 2 sought records of those same  

named officials requesting “information of American Citizens contained in . . .intelligence 

products or reports” including the 47 named individuals; and Part 3 sought communications 

between the named officials and NSA containing reference to any of the 47 named individuals. 

 
AMERICAN CENTER FOR LAW AND 
JUSTICE, 

 
 

 
v. 

 
U.S. NATIONAL SECURITY AGENCY, and 
U.S. DEPARTMENT OF STATE, 

 
Defendants. 
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(Declaration of Linda M. Kiyosaki (“Kiyosaki Decl.”) ¶ 11) 

Response: Plaintiff objects to Defendant’s summary of Plaintiff’s FOIA Request.  

Plaintiff’s FOIA request serves as the best evidence of what was requested. (Pl. FOIA Request 

to NSA, ECF 1-1). 

2. On January 3, 2018, Plaintiff agreed by email to narrow the scope of Part 2 of 

the request to the 47 named individuals rather than any “American Citizens.” (Kiyosaki Decl. ¶ 

11) 

Response:  Undisputed only for purposes of the instant summary judgment  

proceedings. 

3. NSA provided a final response to Plaintiff’s request on February 2, 2018, 

indicating the agency could neither confirm nor deny the existence of records responsive to Parts 

1 and 2 of the request as doing so would reveal information protected pursuant to Exemptions 1 

and 3 of the FOIA, 5 U.S.C. §§ 552(b)(1) and (b)(3), and that a search for records responsive to 

Part 3 of the request returned no results.  (Kiyosaki Decl. ¶ 12) 

Response:  Undisputed only for purposes of the instant summary judgment  

proceedings. 

4. NSA has explained the basis of the Glomar response to Part 1 and Part 2 as 

amended in the accompanying declaration of Linda Kiyosaki. (Kiyosaki Decl. ¶¶ 13-22) 

Response: Undisputed only for the purpose of the instant summary judgment  

proceedings. 

5. With respect to Part 3 of Plaintiff’s request, which sought communications 

between the named officials and NSA containing reference to any of the 47 named individuals, 

NSA processed and conducted searches to identify documents potentially responsive to Part 3 
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of Plaintiff’s request. (Kiyosaki Decl. ¶ 29) Personnel from NSA’s Office of General Counsel 

(OGC), in coordination with the FOIA Office, directed and assisted in the search for responsive 

records. (Id.) Part 3 specifically requested records in which one of the named officials (Susan 

Rice, Cheryl Mills, Valerie Jarrett, Loretta Lynch, or Ben Rhodes) was a direct communicant. 

(Id.) Because certain NSA officials—at least one of the Director, the Deputy Director, or the 

Executive Director—would have received or been copied on all direct correspondence between 

the Agency and those named officials due to their senior positions, a search was conducted 

within the records of those three individuals. (Id.) The search was limited to records within the 

request’s time frame (20 January 2016 to 20 January 2017).  (Id.) 

 Response:  Plaintiff objects to the NSA’s fact asserting that any and all emails between 

any NSA official and those individuals outside the NSA would have included one of three NSA 

top level officials. Kiosaki has explained that he has only held his current position as Chief of 

PIPE since 2019. The records in question date back to 2017. Kivosaki lacks the requisite 

knowledge to attest to the email practices of both NSA officials and government officials outside 

the NSA in 2017. Further, this fact is disputed. Plaintiff’s FOIA request sought “all records, 

communications or briefings” – not simply “communications.” In its FOIA request, Plaintiff 

provided a definition of “record” that extended beyond communications and included “chart, list 

memorandum, note correspondence, writing of any kind, policy procedure, guideline, agenda, 

handout, report, transcript, set of minutes or notes, video,” etc. (Pl. FOIA Request to NSA (ECF 

1-1), at p. 3) 

6. NSA worked closely with the records custodians to ensure that all appropriate 

NSA systems were searched for responsive materials, including systems of archived electronic 

records. (Kiyosaki Decl. ¶ 30) NSA searched these systems using various permutations of the 
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officials’ names (e.g., susan rice, srice, rice susan) to identify an initial subset of records. 

Records that were outside of the request’s time frame were eliminated. (Id.) All records in which 

one of the officials was a communicant (on the to, from, cc, or bcc line) were identified, and all 

other results were deemed non-responsive. (Id.) The remaining records were then reviewed for 

responsiveness to Plaintiff’s request (i.e. whether they contained any references to any of the 47 

listed individuals).  (Id.)  No responsive records were identified.  (Id.) 

 Response: Undisputed that the Kivosaki Declaration makes these assertions. 

 

Plaintiff’s Request to State 

7. Plaintiff submitted a six-part FOIA request to the State Department (“State” or 

the “Department”) by letter dated August 14, 2017, seeking records “pertaining to any and all 

requests former U.S. Permanent Representative to the United Nations, Ambassador Samantha 

Power (‘Ambassador Samantha Power’) made to National Security Agency (‘NSA’) officials 

or personnel regarding the ‘unmasking’ of the names and/or any other personal identifying 

information of then candidate and/or President-elect Donald J. Trump, his family, staff, 

transition team members, and/or advisors who were incidentally caught up in U.S. electronic 

surveillance.” (Declaration of Eric F. Stein (“Stein Decl.”) ¶ 6; Ex. A to Declaration of Annette 

Redmond (“Redmond Decl.”)) 

Response:  Undisputed. 

8. The FOIA request to State, as narrowed by American Center (see ECF No. 19, 

Joint Status Report at ¶¶ 2-3) specified a timeframe of January 20, 2016, through January 20, 

2017, and sought records related to the following categories of information: 

(1) Communications between Ambassador Samantha Power and the Director of the 
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National Security Agency, the Chief of the Central Security Service, SIGINT 

production organization personnel, the Signals Intelligence Director, Deputy 

Signals Intelligence Director, or the Chief/Deputy/Senior Operations Officers of 

the National Security Operations Center, or any other NSA official or employee 

(hereinafter     the     “Identified     Intelligence     Officials”),     regarding any 

communications whereby Power sought access to or attempted to access 

SIGINT reports or other intelligence products or reports containing the name(s) 

or any personal identifying information related to 46 specified individuals in 

addition to Donald Trump; 

(2) Communications from Power in her capacity as a Department official made to 

the Identified Intelligence Officials requesting the “unmasking” of or access to 

the “unmasked” names or other personal identifying information of the same 47 

specified American citizens contained in SIGINT reports or other intelligence 

products or reports; 

(3) Communications between Power and any NSA official or employee containing 

any reference to the term “Trump” or other personal identifying information of 

the same 47 specified individuals; 

(4) Communications from Power in her capacity as a Department official made to 

the Identified Intelligence Officials regarding “minimization procedures” in 

connection with communications from Power regarding the “unmasking” of or 

access to the “unmasked” names or other personal identifying information of the 

same 47 specified American citizens contained in SIGINT reports or other 

intelligence products or reports; 
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(5) Communications from Power outside her official Department capacity made to 

the Identified Intelligence Officials regarding “minimization procedures” in 

connection with communications from Power regarding the “unmasking” of or 

access to the “unmasked” names or other personal identifying information of the 

same 47 specified American citizens contained in SIGINT reports or other 

intelligence products or reports; and 

(6) All records or communications, generated, forwarded, transmitted, shared, saved, 

sent, or received by Power, referencing the 47 American citizens listed in Part 5 

of the request. 

(Stein Decl. ¶ 6; Ex. A to Redmond Decl.) 

 Response:  Disputed. Each item of information requested by Plaintiff included but was not 

limited to communications. Plaintiff’s FOIA request sought “all records, communications or 

briefings.” (Pl. FOIA Request to State Department, Def. Ex. A, (ECF 37-2), at 15-17). In its FOIA 

request, Plaintiff provided a definition of “record” that extended beyond communications and 

included “chart, list memorandum, note correspondence, writing of any kind, policy procedure, 

guideline, agenda, handout, report, trancscript, set of minutes or notes, video,” etc. Id. 

9. By letter dated February 1, 2018, the Director of the Office of Information 

Programs and Services (“IPS”) informed Plaintiff that confirming or denying the existence of 

records responsive to Parts 1, 2, 4 and 5 of Plaintiff’s request would reveal information protected 

pursuant to Exemptions 1 and 3 of the FOIA, 5 U.S.C. §§ 552(b)(1) and (b)(3).   (Stein Decl. ¶ 

8; Ex. B to Redmond Decl.) 

Response:  Undisputed. 

10. State has explained the basis of the Glomar response to Parts 1, 2, 4 and 5 of the 
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request in the accompanying declaration of Annette Redmond. (Redmond Decl. ¶¶ 9-24) 

Response: Undisputed that Redmond provides an explanation regarding State’s  

Glomar responses. 

11. With respect to Part 3 of the request, and Part 6 of the request as narrowed, IPS 

conducted a search of the Retired Records Inventory Management System (“RIMS”) to 

identify any retired files of former Ambassador Power reasonably likely to contain records 

responsive to those items of Plaintiff’s request. (Stein Decl. ¶ 18) 

            Response: Undisputed only for purposes of the instant summary judgment 

proceedings.  

12. IPS searched those records using the names listed by Plaintiff in Part 3 of the 

FOIA request, which encompassed the names listed in Part 6 of the request as narrowed. (Stein 

Decl. ¶ 19; see also ECF No. 19 at ¶ 3) 

Response: Undisputed only for purposes of the instant summary judgment  

proceedings. 

13. In October 2019, State informed Plaintiff that it had completed the processing 

of Parts 3 and 6 of the FOIA request. (Stein Decl. ¶ 11) 

Response:   Undisputed only for purposes of the instant summary judgment  

proceedings. 

14. In total, the Department released 243 records in whole or in part responsive to 

these two parts, with redactions based on Exemptions 1, 5 and 6 of the FOIA, and withheld nine 

documents in full.  (Stein Decl. ¶ 12) 

Response: Undisputed only for purposes of the instant summary judgment  

proceedings. 
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15. In a status report dated December 5, 2019, American Center stated that, as to 

State, summary judgment briefing would be necessary to challenge the Glomar response to Parts 

1, 2, 4 and 5 of the FOIA request to State, as narrowed, and to certain withholdings by State 

under Exemption 5 with respect to the portions of the FOIA request to State that were not subject 

to a Glomar response. (ECF No. 36 ¶ 3) 

Response: Undisputed. 

16. By email dated January 10, 2020, Plaintiff provided the following list of 

documents released in part that contain withholdings under Exemption 5 that Plaintiff is 

challenging: C06497371; C06497673; C06497642; C06497352; C06497351; C06497346; 

C06497601; C06497342; C06497566; C06497581; C06497521; C06497472; C06497479; 

C06647997; and C06497658. (Stein Decl. ¶ 13) 

 Response: Undisputed. 

17. State properly withheld the information redacted under Exemption 5 of FOIA 

on these documents. (Stein Decl. ¶¶ 26-33) 

Response: Plaintiff objects to this statement as it represents Defendant’s own  

conclusory statement and/or legal conclusion, rather than a proper statement of fact. 

18. All reasonably segregable, non-exempt responsive documents subject to FOIA 

have been produced to the Plaintiff.  (Stein Decl. ¶ 34) 

Response:  Plaintiff objects to this statement as it represents Defendant’s own  

conclusory statement and/or legal conclusion, rather than a proper statement of fact.  
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PLAINTIFF’S STATEMENT OF ADDITIONAL MATERIAL FACTS  
PRECLUDING SUMMARY JUDGMENT AND IN SUPPORT OF CROSS-MOTION 

FOR SUMMARY JUDGMENT 
 

19. In early 2017, information came to light that Susan Rice, former national security 

advisor under then President Barack Obama, requested “the names of Trump transition officials 

caught up in surveillance” and that the unmasked names were then sent various officials at the 

NSA, Defense Department, then Director of National Intelligence James Clapper and then-CIA 

Director John Brennan.” (ACLJ’s FOIA Request to NSA, ECF 1-1, 13-15). It was reported that 

“the names were part of incidental electronic surveillance of candidate and President-elect 

Trump and people close to him, including family members,” and that these requests were not 

“routine” and may have been improper. Id. Former U.S. officials expressed concerns that Rice’s 

unmasking requests were not “routine” and even possibly improper. Id.   

20. Similarly, reports indicated that then-United Nations Ambassador Samantha Power 

was also believed to have made “‘hundreds of unmasking requests to identify individuals . . . 

related to Trump and his presidential transition team’ and that such conduct was ‘unprecedented 

for an official in her position.’” (ACLJ’s FOIA Request to State Department, (ECF 37-2), at 14-

15. 

21.  In response to these news reports, Plaintiff sent a FOIA requests to both the NSA 

and the State Department. Specifically, on April 13, 2017, Plaintiff sent NSA a FOIA request 

seeking “records pertaining to any and all requests former National Security Advisor Susan Rice 

made to National Security Agency (‘NSA’) officials or personnel regarding the ‘unmasking’ of 

the names and/or any other personal identifying information of then candidate and/or President-

elect Donald J. Trump, his family, staff, transition team members, and/or advisors who were 

incidentally caught up in U.S. electronic surveillance.” (ACLJ’s FOIA Request to NSA, ECF 1-
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1).   

22. On August 14, 2017, Plaintiff issued a FOIA request to the State Department 

requesting records “pertaining to any and all requests former U.S. Ambassador Samantha Power 

(“Ambassador Samantha Power”) made to National Security Agency (“NSA”) officials or 

personnel regarding the “unmasking” of the names and/or any other personal identifying 

information of then-candidate and/or President-elect Donald J. Trump, his family, staff, 

transition team members, and/or advisors who were incidentally caught up in U.S. electronic 

surveillance.” (ACLJ’s FOIA Request to State, ECF 37-2).  

23. After several months passed without sufficient responses from either of the 

Defendants, Plaintiff ACLJ filed suit alleging that Defendants’ failed to properly respond to 

Plaintiff’s lawful request for records and were improperly withholding the records requested. 

(Complaint, American Center for Law and Justice v. Dep’t of State, Case No. 1:17-cv-1991 

(D.D.C. September 27, 2017)1, ECF 1; Complaint, American Center for Law & Justice v. Nat’l 

Sec. Agency, Case No. 1:17-cv-01425, ECF 1 (filed on July 18, 2017)). 

24. In 2017, following testimony by Power before the U.S. House Oversight & 

Government Reform Committee it was reported that Power acknowledged that numerous 

unmasking requests were made in her name, but denied that she was the one making the requests. 

(Pete Kasperowicz, Trey Gowdy: Samantha Power Testified that Intel Officials Made 

Unmasking Requests in her Name, WASHINGTON EXAMINER (October 17, 2017), 

https://www.washingtonexaminer.com/trey-gowdy-samantha-power-testified-that-intel-

officials-made-unmasking-requests-in-her-name) 

                                                           
1 This case has since been consolidated with American Center for Law & Justice v. Nat’l Sec. 
Agency, Case No. 1:17-cv-01425. 
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25. Susan Rice has acknowledged that she would  

receive from the intelligence community a compilation of intelligence reports that the IC, 
the intelligence community . . . selected for us on a daily basis to give us the best 
information as to what's going on around the world” and that there were occasions when 
[she] would receive a report in which a U.S. person was referred to. Name not provided, 
just a U.S. person. And sometimes in that context, in order to understand the importance 
of the report, and assess its significance, it was necessary to find out, or request the 
information, as to who the U.S. official was.  
 

(Tim Hains, Susan Rice: “I Leaked Nothing To Nobody, REALCLEAR POLITICS (April 4, 2017), 

https://www.realclearpolitics.com/video/2017/04/04/susan_rice_i_leaked_nothing_to_nobody.ht

ml.) 

26. Rice has also explained that  
 

when that occurred, [i.e. the unmasking request] what I would do, or what any 
official would do, is to ask their briefer whether the intelligence committee would 
go through its process -- and there's a long-standing, established process -- to 
decide whether that information as to who the identity of the U.S. person was 
could be provided to me. So they'd take that question back, they'd put it through 
a process, and the intelligence community made the determination as to whether 
or not the identity of that American individual could be provided to me.  

 
    That is what I and the Secretary of State, Secretary of Defense, CIA director,     
    DNI, would do when we received that information. 

 
(Id.) 

 
27. In Senate hearings, former DNI James Clapper and former Acting  

 
Attorney General Sally Yates testified as follows: 

 
SEN. CHUCK GRASSLEY: Did either of you ever review classified documents, 
in which Mr. Trump his associates, or members of Congress had been 
unmasked.  
 
JAMES CLAPPER: Well, yes.  
 
GRASSLEY: You have? Can you give us details here?  
 
CLAPPER: Well. No, I can't.  
 
GRASSLEY: Ms. Yates, have you?  
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SALLY YATES: Yes, and I can't give you details. 
 
GRASSLEY: Did either of you ever share information about unmasked Trump 
associates or members of Congress with anyone else? 
 
CLAPPER: Um. Well, I'm thinking back of six-and-a-half years, I could have 
discussed it with either my deputy or my general counsel. 
 
GRASSLEY: Okay, Ms. Yates?  
 
YATES: In the course of the Flynn matter, I had discussions with other 
members of the intel community -- I'm not sure if that is responsive to your 
question. 
 

(Tim Hains, Yates & Clapper Admit Viewing “Unmasked” Trump Campaign Communications; 

Deny Leaking To Press, REALCLEAR POLITICS (May 8, 2017), 

https://www.realclearpolitics.com/video/2017/05/08/yates_and_clapper_admit_unmasking_trum

p_campaign_communications_deny_leaking_to_press.html) 

28. More than one Congressman who reviewed the intelligence reports for which Rice 

unmasked names, confirmed Rice’s testimony that Trump associates were indeed “swept up in 

American agencies’ foreign intelligence.” (Graham Lanktree, Susan Rice Explains Why She 

Unmasked Trump Officials, NEWSWEEK (September 14, 2017), 

https://www.newsweek.com/susan-rices-explains-why-she-unmasked-trump-officials-664726). 

29. Cheryl Mills used two emails during her time at State Department including Mills 

Cheryl.mills@gmail.com and MillsCD@state.gov. See https://wikileaks.org/podesta-

emails/emailid/31077; https://wikileaks.org/clinton-emails/?q=&mto=Cheryl%20Mills (Mills, 

Cheryl D).  

30. Loretta Lynch sometimes used an alias – Elizabeth Carlisle – to communicate 

regarding official and other matters. Her email address was ecarlisle@jmd.usdoj.gov. (Douglas 

Earnest, Loretta Lynch’s email alias as Obama’s AG revealed: ‘Elizabeth Carlisle’, WASHINGTON 
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TIMES (Aug. 7, 2017), https://www.washingtontimes.com/news/2017/aug/7/loretta-lynchs-used-

elizabethe-carlisle-email-alia/.) 
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DECLARATION OF ABIGAIL A. SOUTHERLAND 
 

 I, Abigail A. Southerland, declare as follows: 
 

1. I am senior litigation counsel for the Plaintiff in the above-captioned case, American Center 

for Law and Justice (ACLJ). I have been involved in and am familiar with all phases of this 

litigation. 

2. State Department released documents responsive to parts 3 and 6 of Plaintiff’s FOIA  

request, many of which contained redactions based on Exemptions 1, 5 and 6 of the FOIA. Copies 

of the documents referenced in Defendant State Department’s Vaughn Index and containing 

withholdings challenged by Plaintiff are attached hereto as Exhibit 1.  

 

Executed on March 20, 2020.  

      
     /s/ Abigail A. Southerland   
     Abigail A. Southerland 
     Counsel for Plaintiff  
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I. Official Acknowledgment Can, As it Does Here, Overcome Agency Glomar 
Responses. 

 
Defendants continue to conceal information from the American public by suggesting that 

prior admissions made by high level government officials in testimony under oath before 

Congress do not constitute “official acknowledgement” simply because the officials have already 

left office. This is a convenient argument for government agencies, including the NSA and State 

Department, notorious for their significant delay in responding to and completing productions 

responsive to FOIA requests – so long in fact that any official with first- hand knowledge and 

capable of such admissions is long gone. In support of this contention, Defendants cite a single 

district court case, James Madison Project v. DOJ, 302 F. Supp. 2d 12 (D.D.C. 2018). In that 

case, the court summarily concludes that statements by a government official after leaving 

government office “do not constitute official statements and, therefore, cannot be treated as an 

official acknowledgement of the existence of a record.” Id. at 27 (citing Mobley v. CIA, 806 F.3d 

568, 583 (D.C. Cir. 2015); Afshar v. U.S. Dep't of State, 702 F.2d 1125, 1133-34 (D.C. Cir. 

1983)). Crucially, neither of the cases relied upon by the court in James Madison support such a 

sweeping exclusion of all admissions made by former officials. In Afshar, for example, the court 

deemed the former official’s comments insufficient as an official acknowledgement because they 

were contained within a book – not because the official was no longer employed by the agency. 

702 F.3d at 1133. The court specifically noted that book reviews of books are far from 

authoritative announcements and “[p]ublications . . . are not generally treated as official 

disclosures” because “books [are] frequently written in the first person, are received as the private 

product of their authors”). Likewise, in Mobley, the court declined to find that comments made 

by a private litigant in a foreign court proceeding constituted official acknowledgement for 
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purposes of overcoming a Glomar response. 806 F.3d at 583. In stark contrast to these cases, the 

former officials in this case made admissions under oath in testimony before a Congressional 

committee. If such admissions are not “official acknowledgements,” what is? 

As the lower court explained in Mobley v. CIA,  
 
In order to constitute an “official acknowledgement” of information that waives an 
agency's ability to issue a Glomar response, “the information requested must be as 
specific as the information previously released,” the “information requested must 
match the information previously disclosed,” and “the information requested must 
already have been made public through an official and documented disclosure.” 
Wolf, 473 F.3d at 378 (quoting Fitzgibbon v. CIA, 911 F.2d 755, 765, 286 U.S. App. 
D.C. 13 (D.C. Cir. 1990)). “In the Glomar context, then, if the prior disclosure 
establishes the existence (or not) of records responsive to the FOIA request, the 
prior disclosure necessarily matches both the information at issue—the existence 
of records—and the specific request for that information.” Id. at 379. 

 
924 F. Supp. 2d 24, 46 (D.D.C. 2013). As demonstrated below, and in light of the disclosures made 

in recent weeks, there can be no doubt that these requirements have been met and Defendants 

ability to assert a Glomar response have been waived. 

 
A. Defendant NSA Has Officially Acknowledged the Existence of Responsive 

Records. 
 

Among other contentions that are now moot, Defendants contend “general statements 

about unmasking by former government officials or members of Congress who cannot speak for 

the NSA or State—do not satisfy the standard for official acknowledgement.” Defendants’ Reply 

In Support of Their Motion For Summary Judgment and Opposition To Plaintiff’s Cross-Motion 

for Summary Judgment (ECF 41) (hereinafter “Defendants’ Reply and Response”), at 7. Since 

Defendant’s filing, however, Defendant NSA has officially acknowledged the existence of records 

responsive to Plaintiff’s FOIA Requests to both Defendants. 
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On May 4, 2020, the Acting Director of National Intelligence submitted to Senators Ron 

Johnson and Charles Grassley a document issued by Defendant NSA containing “a revised list of 

identities of any officials who submitted requests to the National Security Agency at any point 

between 8 November 2016 and 31 January 2017, to unmask the identity of former National 

Security Advisor, Lieutenant General Michael T. Flynn (USA-Ret).” See Decl. of Sisney, ⁋ 2; 

Exhibit 2 (hereinafter “NSA Memorandum”). This memorandum was declassified and publicly 

released May 13, 2020.  Id. at ⁋ 3. According to the NSA Memorandum, “[i]n this case, 16 

authorized individuals requested unmaskings for [redacted] different NSA intelligence reports 

for select identified principals. While the principals are identified below, we cannot confirm they 

saw the unmasked information. This response does not include any requests outside of the 

specified time-frame.” Id. at ⁋ 2 (emphasis added).  

The NSA Memorandum identifies 39 individuals involved in making the unmasking 

requests. The named officials included Vice President Joe Biden, President Obama’s Chief of Staff 

Denise McDonough, Director of National Intelligence James Clapper, CIA Director John Brennan, 

FBI Director Jim Comey, Treasury Secretary Jacob Lew, Deputy Secretary of Energy Elizabeth 

Sherwood-Randall, and Ambassador Samantha Power – along with at least six other State 

Department officials including Deputy Chief of Mission Kelly Deglan, U.S. Ambassador to Italy 

and the Republic of San Marino John R. Phillips, U.S. Ambassador to Russia John Tefft, U.S. 

Deputy Chief of US Mission to NATO (USNATO) Mr. Litzenberger, U.S. Permanent 

Representative (PermRep) to NATO Ambassador Douglas Lute, and U.S. Ambassador to Turkey 

- Ambassador Bass. To be clear, this NSA acknowledgment identifies unmasking activities 

concerning Flynn of at least seven State Department officials.  
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Importantly, Lt. Gen. Flynn was one of the specifically named individuals in Plaintiff’s 

FOIA requests to Defendant NSA and Defendant State Department. See Plaintiff’s FOIA Request 

to NSA, ECF, # 1-1, a 4, 6, 7 (item “o)” on each page); Plaintiff’s FOIA Request to State 

Department, Exh. A to Complaint, ACLJ v. State Dept., Doc. # 1-1, 17-cv-1991, at 4, 6, 7, 9, 10. 

And the dates of the unmasking requests recorded in the NSA Memorandum correspond with the 

date range provided in Plaintiff’s FOIA requests (January 20, 2016 to January 20, 2017). ACLJ v. 

NSA, 17-cv-1425, Doc. # 1-1, p. 3; ACLJ v. State Dept., 17-cv-1991, Doc. # 1-1, p. 3. As such, the 

NSA has now officially acknowledged multiple unmaskings of at least one named individual 

(Flynn) during the timeframe of Plaintiff’s FOIA requests to both Defendants. This NSA 

acknowledgment is undeniably in the public domain. ACLU v. CIA, 710 F. 3d 422, 427 (D.C. Cir. 

2013) (plaintiff’s burden to show “information in the public domain that appears to duplicate that 

being withheld”). 

Further, as addressed above, the NSA’s official acknowledgement identifies Samantha 

Power in connection with Flynn unmasking requests on seven occasions and on six different dates 

(two on one date). See Exhibit 2, at 3.  Again, Ambassador Power was identified as a relevant 

communicant in Plaintiff’s FOIA request to Defendant State Department, where the other 

communicant was any “NSA official or employee.” See Item #1, Plaintiff’s FOIA Request to State 

Dept., Exh. A to Complaint, ACLJ v. State Dept., Doc. # 1-1, 17-cv-1991, p. 4; see pp. 5, 7, 8, 10, 

11. 1 

                                                 
1 For example, item # 1 requests:  

All records, communications or briefings created, generated, forwarded, 
transmitted, sent, shared, saved, received, or reviewed by any DOS official or 
employee, where one communicant was Ambassador Samantha Power, including 
any communications, queries or requests made under an alias or pseudonym, 
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As is made clear by the NSA acknowledgment, records of the unmasking activity 

concerning Lt. Gen. Flynn and Ambassador Power and at least six additional State Department 

officials exist. NSA Memorandum, Exhibit 2, at 3 (“Each individual was an authorized recipient 

of the original report and the unmasking was approved through NSA's standard process, which 

includes a review of the justification for the request. Only certain personnel are authorized to 

submit unmasking requests into the NSA system.”) (Emphasis added). 

In light of Defendant NSA’s official acknowledgment, there is nothing of which its 

existence is left to admit or to deny. The NSA has acknowledged that unmasking and SIGINT 

report access of a Trump-affiliated person identified on Plaintiff ACLJ’s FOIA Requests occurred 

– including the unmasking activity and SIGINT report access by Samantha Power, an agency actor 

of Defendant State Department specifically identified by Plaintiff ACLJ, and at least six additional 

State Department officials in Power’s orbit. Because the NSA Memorandum establishes the 

existence (or not) of records responsive to the FOIA request, the prior disclosure necessarily 

matches both the information at issue—the existence of records—and the specific request for that 

information,” and the plaintiff is entitled to disclosure. Wolf v. CIA, 473 F.3d 370, 379 (D.C. Cir. 

2007). See e.g., Mobley, 924 F. Supp. 2d at 46. 

NSA and/or State Department records of Power’s unmasking activity and communications 

with others (of which the NSA has acknowledged as at least six additional State Department 

officials with whom Power would have logically interacted) about the unmasking activity must 

                                                 
and where another communicant was the Director of the National Security 
Agency, the Chief of the Central Security Service, SIGINT production organization 
personnel, the Signals Intelligence Director, Deputy Signals Intelligence Director, 
or the Chief/Deputy/Senior Operations Officers of the National Security Operations 
Center, or any other NSA official or employee . . . . 
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now be produced, or identified and then redacted or withheld if lawfully exempted by the FOIA. 

Official acknowledgment may overcome a Glomar response in two scenarios: 

(1) where the existence of responsive records is plain on the face of the official 
statement, e.g., Wolf, 473 F.3d at 370, and (2) where the substance of an official 
statement and the context in which it is made permits the inescapable inference that 
the requested records in fact exist, e.g., ACLU, 710 F.3d at 422. 

 
James Madison Project, 302 F. Supp. 3d at 22. Either way, a Glomar response is insufficient and 

overcome here.   

B. Ambassador Power’s Previously Classified House Intelligence Committee 
Testimony, Now Declassified and Publicly Released, Further Undercuts 
Defendants’ Glomar Responses. 

 
Further supporting the existence of records responsive to Plaintiff’s FOIA Requests, in 

testimony before the House Permanent Select Committee on Intelligence in an Executive Session 

held October 17, 2017, according to a transcript just released by that committee on May 8, 2020, 

having been declassified by NSA Director Grennell, Power testified that she engaged in 

unmasking: 

MS. POWER: . . . You know, I do not know what number of requests I 
made related to U.S. persons or U.S. entities. I can't tell what you that number is 
over the life of my time in New York or over the last year. But I can tell you that 
the number is nowhere near the number that l’m reading in the press. . . . 

 
See Exhibit 3, at 26 (emphasis added). 
 

And, again, I cannot explain the number which, if what you're working on 
the basis of is what I'm seeing in the press, is a startling number, but it is not my 
number. I did not personally make that number of requests that l’m seeing in 
the press. 

 
Id. at 28 (emphasis added). 
 

I think is likely predicated on perhaps, you know, something that came out 
of my mission, surely, I mean, because I have the utmost respect for the Intelligence 
Community. I don't think anybody is – I mean, I trust that the number represents 
a number of something. 
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Id. at 30 (emphasis added). 

 
But certainly when I - any time I did make requests I was not doing so 

for political reasons. I was doing so in order to be equipped to perform my dual 
roles. And so I would have never had any kind of political motivation or - it wasn't 
nice to know. I personally would only ask when I really felt it was need to know. 

 
Id. at 35. When Mr. Schiff stated, “But in terms of the Russia investigation and the leaking 

allegation, l would assume that if your number of requests went up, [redacted] that would have 

had nothing to do with the incoming Administration,” Power responded, “No. Again, I was 

representing the United States.” Id. at 35-36 (emphasis added).  

In fact, Power denies recollection of making a request related to Lt. Gen. Flynn: “MS. 

POWER: Yes. I have no recollection of making a request related to General Flynn,” id. at 37, – 

something the NSA’s official acknowledgment undercuts. Ms. Power was asked:  

ln particular, do you recall how many times you requested information 
related specifically to the Trump campaign, something that you read about the 
Trump campaign or activities with Russians and the Trump campaign? Can 
you recall specifically any time that you circled a U.S. person and requested a name 
and that name popped back with somebody who was a part of the campaign? 

 
Id. at 54-56 (emphasis added). Power responded: 
 

MS. POWER: [redacted] providing me, again, with material that they 
believe that I needed to know, me deferring to their judgment, and then me asking 
questions about that intelligence. 

But my motive was never political. I wasn't interested in what the Trump 
administration was going to do . . . . 

 
Id. at 56 (emphasis added). 
 

Another exchange in the transcript provides as follows: 

MR. GOWDY: All right. And I asked specifically about Candidate Trump. 
Would the answer be the same for those that were part of his official campaign 
but not the candidate himself? Independent evidence of collusion, coordination, 
conspiracy between the Russian Government and official members of the campaign 
that would not otherwise be known by others. 
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MS. POWER: Again, I am not in possession of anything - I am not in 
possession and didn't read or absorb information that came from outside the 
Intelligence Community [redacted]. 

 
Id. at 61 (emphasis added). According to Power, in response to a question about a request made in 

her name on January 18, 2017, Powers states: 

And so, you know, again, I don't think that my number of requests would've 
increased materially in the transition period. lt would surprise me if my personal 
requests had, because, again, I was looking at foreign governments. But it is 
possible that, you know, the number of things that came back to me in that 
form increased, you know, commensurate with the vast surge in collection that 
we were doing. 

 
Id. at 70 (emphasis added). And further: 

 
MR. SWALWELL: So [redacted] lf we go to 2016, the year that you 

made the most requests, can you tell me how many reports [redacted] 
produced in that year? 

MS. POWER: [redacted] -it looks like the - yeah, I guess that’s it for 
2016. 

MR. SWALWELL: And then the 10 years that are accounted for in this 
chart, what year has the most [redacted] reports produced?  

MS. POWER: 2016. 
MR. SWALWELL: And so it’s clear that there’s a -- as the [redacted] 

has produced more reports, you have requested more what the majority calls 
unmaskings? You have more access -- you're requesting more unmaskings? 

MS. POWER:   Yeah. . . . But even your numbers, which are news to me, 
that you have provided, I can't tell you with certainty that I made that number or a 
different number. I just have no recollection, and, again, I was focused on another 
task not on tabulating this. 

 
Id. at 82-83 (emphasis added). The transcript also records this exchange between Power 
and Conaway: 

 
MS. POWER: Yeah. And that is why, when I would see a U.S. person 

or U.S. entity, I would very rarely make a request to understand. I would only 
do it if it just didn't make sense without it. 

MR. CONAWAY: Well, it got made on your behalf [redacted] times. 
MR. CONAWAY: It got made on your behalf [redacted] times. 
MS. POWER: I can't speak to what others were doing without my 

knowledge. 
MR. CONAWAY: No, no, no. Those people worked directly for you, and 

they used your name to justify the unmask. That's how we got that list. 
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Id. at 103-104 (emphasis added). 

 
In her testimony, Power concedes that, during her tenure and specifically during 2016 (the 

time period relevant to Plaintiff’s FOIA requests at issue), she made unmasking requests, and that 

unmasking requests were made in her name. She admitted this included persons affiliated with the 

Trump Campaign and the incoming Trump Administration.  She assured the committee that in 

doing so, she did not request unmaskings for political reasons, and that her motive was never 

political.  

This information acknowledge by Power, taken together with the NSA’s official 

acknowledgment dated May 4, 2020, and released publicly May 13, 2020, leaves no doubt that 

responsive records exist and that their existence is in the public domain. Taken together, it is as 

specific as, and matches, the thing the Defendants refuse to admit or deny, i.e., whether records of 

that exact activity exist. Power’s denial of political motive for the activity she engaged in material 

insofar as it underscores that she in fact admitted to engaging in the underlying activity at issue in 

Plaintiff’s FOIA requests.  

II. Material Doubt Certainly Exists Regarding the Adequacy of NSA’s Search.  
 
 “Summary judgment must be denied ‘if a review of the record raises substantial doubt’ 

about the search’s adequacy, ‘particularly in view of well-defined requests and positive indications 

of overlooked materials.’” DiBacco v. United States Dep't of the Army, 926 F.3d 827, 832 (D.C. 

Cir. 2019) (citing Valencia—Lucena v. U.S. Coast Guard, 180 F.3d 321, 326 (D.C. Cir. 1999) 

(other citations omitted). See e.g., Ancient Coin Collectors Guild v. Dep’t of State, 641 F.3d 504, 

514 (D.C. Cir. 2011) (noting that the agency must “demonstrate beyond material doubt that its 

search was ‘reasonably calculated to uncover all relevant documents”). There can be no question 
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that substantial or material doubt still exists as to whether NSA’s search was reasonably calculated 

to uncover all relevant documents. NSA’s burden extends beyond the obligation to conduct a 

search reasonably calculated to find some documents. Yet, that is all NSA can avow here.  

 First, NSA has failed to provide a list of the search terms used. This is not a requirement 

demanded simply by Plaintiff. See Defendants’ Reply and Response, at 8 (arguing that Plaintiff 

attempts to impose requirements beyond that required under FOIA). This is a requirement set forth 

by courts evaluating the reasonableness of an agency’s search for documents. The D.C. Circuit 

Court of Appeals has explained that “an agency must set forth sufficient information in its 

affidavits for a court to determine if the search was adequate. The affidavits must be ‘reasonably 

detailed …, setting forth the search terms and the type of search performed, and averring that all 

files likely to contain responsive materials (if such records exist) were searched.’” Id. (citing 

Nation Magazine v. United States Customs Serv., 71 F.3d 885, 890 (D.C. Cir. 1995) (citing 

Oglesby v. United States Dep't of Army, 920 F.2d 57, 68 (D.C. Cir. 1990) (emphasis added). 

Despite this clear requirement by the court, NSA still refuses to elaborate regarding the actual 

search terms it used. Instead, NSA simply continues to aver that it searched “various permutations 

of the officials’ names” to identify records.  

Once more, Plaintiff has specifically identified necessary search terms not utilized, as well 

as communicants and email accounts not yet searched by NSA. NSA does not deny that it failed 

to search the records of the handful of communicants specifically identified by Plaintiff in its FOIA 

request. Nor does it deny that the former Attorney General Lynch used an alias email account to 

communicate regarding official business. Instead, NSA merely asserts it has the unchecked or carte 

blanche authority and discretion to craft its own search terms and ignore pertinent ones. Courts are 

clear that while an agency need not search every record system or email, the agency cannot limit 
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its search to only one record system if there are others that are likely to turn up the information 

requested. Indeed, while an agency has discretion to conduct a standard search, “it must revise its 

assessment of what is ‘reasonable’ in a particular case to account for leads that emerge.” Valencia-

Lucena, 180 F.3d at 325 (citation omitted). 

Accordingly, and in light of clearly established law cited above, Plaintiff respectfully 

requests that this Court require NSA to (1) provide a list of all search terms used so that this Court 

and Plaintiff can be assured that an adequate search reasonably calculated to local all responsive 

documents has been completed; and (2) conduct a search of the following individuals’ records 

and communications: (1) the Director of the National Security Agency, (2) the Chief of the 

Central Security Service, (3) the Signals Intelligence Director, (4) Deputy Signals Intelligence 

Director, and (5) the Chief/Deputy/Senior Operations Officers of the National Security 

Operations Center. See Pl. FOIA Request to NSA, at 4-5 (identifying these individuals from the 

outset). Plaintiff’s request that these individuals’ communications and records be searched is 

entirely reasonable in light of the information requested, especially given the significant 

narrowing further provided by Plaintiff in its request – i.e. that the records must also include one 

of 5 communicants and contain the term “Trump” or a list of names 47 names (many of which 

included the same term “Trump”). Id. 

III. Defendant State Department’s Justifications Remain Insufficient for 
Withholdings Made Pursuant To Exemption 5. 

 
Defendant State Department, in its Reply and Response finally provides an explanation 

regarding the withholdings challenged by Plaintiff in an attempt to clarify what was previously 

boilerplate explanations. Nonetheless, and for the reasons provided by Plaintiff in its Cross-Motion 

for Summary Judgment, State Department’s continued refusal to identify what of the significant 
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portions of withheld information constitute non-exempt, factual information, as opposed to 

opinions, remains problematic. The court’s instruction in Heartland All. for Human Needs & 

Human Rights v. United States Immigration & Customs Enf’t, is clear. 406 F. Supp. 3d 90, 128-29 

(D.D.C. 2019). “Under the law of this Circuit, an agency is required both to provide ‘a statement 

of its reasons,’ and to ‘describe what proportion of the information in a document is non-exempt 

and how that material is dispersed throughout the document.’ Trea Senior Citizens League v. U.S. 

Dep't of State, 923 F. Supp. 2d 55, 70 (D.D.C. 2013).” 

In addition, the following specific failures are noted. First, as to the withholding of 

deliberations regarding final speeches, see Vaughn Entries No. 1 and 3 (including Doc. No. 

C06497371 and C06497673; Doc. No. C06497566), State fails to specify what of the 

“deliberations” withheld were expressly adopted or incorporated in the final speeches, or other 

material that would have otherwise enjoyed the deliberative process. See Ibrahim v. Dep’t of State, 

311 F. Supp. 3d 134, 142 (D.D.C. 2018) (“‘an agency may forfeit Exemption 5’s protection if it 

chooses expressly to adopt or incorporate by reference’ in a final opinion material that would have 

otherwise enjoyed the deliberative process privilege. Abtew v. Dep't of Homeland Sec., 808 F.3d 

895, 899 (D.C. Cir. 2015).”). 

Second, with regards to Vaughn Entry No. 5, Doc. No. C06497581, no such waiver by 

Plaintiff has occurred with regards to “Guterres Transition Memo” attached to the email. As 

Defendant specifically notes, the memo attached to the email was withheld in full, including the 

search term that made the memo responsive to Plaintiff’s FOIA request. The only way for Plaintiff 

to appropriately identify the memo was to reference the email to which it is attached. Further, the 

mere fact that the memo withheld is a “draft” does not make all content within the memorandum 

deliberative and/or justify the withholding of the memo in its entirety.  
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The same is true for the withholdings made in Vaughn Entry 7, Doc. No. C06647997 

(originally numbered by Plaintiff as 6 in its Cross-Motion). Any factual information contained 

within the discussions should be disclosed.   

CONCLUSION 
 

For the foregoing reasons, Plaintiff respectfully requests that the Court deny Defendants’ 

Motion for Summary Judgment and grant Plaintiff summary judgment. 

 

 

Dated: May 18, 2020    Respectfully submitted, 
       

JORDAN SEKULOW  
STUART J. ROTH  
COLBY M. MAY  
CRAIG L. PARSHALL* 
/s/ Abigail A. Southerland 
ABIGAIL SOUTHERLAND  
MATTHEW R. CLARK  
BENJAMIN P. SISNEY  
THE AMERICAN CENTER FOR  

LAW & JUSTICE 
 

 

 
 

Counsel for Plaintiff   
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 I, Benjamin P. Sisney, declare as follows: 
 

1. I am senior litigation counsel for the Plaintiff in the above-captioned case, American Center 

for Law and Justice (ACLJ). I have been involved in and am familiar with all phases of this 

litigation. 

2. On May 4, 2020, the Acting Director of National Intelligence submitted to Senators Ron 

Johnson and Charles Grassley a document issued by Defendant NSA containing a revised list of 

identities of any officials who submitted requests to the National Security Agency at any point 

between 8 November 2016 and 31 January 2017, to unmask the identity of former National 

Security Advisor, Lieutenant General Michael T. Flynn (USA-Ret). A copy of this Memorandum 

is attached hereto as Exhibit 2. 

3. The NSA Memorandum was declassified and publicly released on May 13, 2020.  

4. On May 8, 2020, the House Permanent Select Committee on Intelligence released the 
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transcript of the testimony provided by former Ambassador Samantha Power before the committee 

in Executive Session on October 17, 2017. A copy of select pages of the transcript is attached 

hereto as Exhibit 3. A copy of the full transcript is available at  

https://intelligence.house.gov/uploadedfiles/sp40.pdf. 

 

Executed on May 18, 2020.  

      
     /s/ Benjamin P. Sisney   
     Benjamin P. Sisney 
     Counsel for Plaintiff  
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-

From: Robert Litt-DNI-
Sent: Wednesday, November 30, 2016 12:15 PM
To: -
Subject: FW: 2.3 Procedures
Signed By:

Classification: UNCLASSIFIED//FOUO 
====================================================== 
 
 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From:  ‐  
Sent: Wednesday, November 30, 2016 12:15 PM 
To: Stephanie L. OSullivan‐DNI‐  ; Robert Litt‐DNI‐ 

 
Subject: FW: 2.3 Procedures 
 
Classification: UNCLASSIFIED//FOUO 
====================================================== 
 
Ma'am/Bob, 
 
I'll keep track of this, but thought I'd share the optimistic news. 
 

 
 
 
‐‐ 

 
E/A for the Principal Deputy DNI 

 
  

 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From:   
[mailto:   
Sent: Wednesday, November 30, 2016 12:09 
To:   
Cc:   
Subject: [AIN] 2.3 Procedures 
 
CLASSIFICATION: UNCLASSIFIED 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

Approved for release by ODNI on 10/5/2017, FOIA Case #DF-2017-00186
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(b)(6)

(b)(6)

000101

donnest
Line

donnest
Line
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..we spoke to the SD FO.  They anticipate tomorrow morning for 

signature.  I'm confident this will be signed prior to departure.   
 
Very Respectfully, 
 

 

 
 

 

 
 

 
 
 
 
 
 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
The following file(s) failed the transfer process:  
        * smime.p7s ‐ non allowed filetype or file 
content 
 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
 
====================================================== 
Classification: UNCLASSIFIED//FOUO 
 
====================================================== 
Classification: UNCLASSIFIED//FOUO 
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(b) (3)
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From: -
To: -
Cc:
Subject: RE: 2.3 Procedures
Date: Wednesday, November 30, 2016 2:21:57 PM

***** This message has been archived. Double-Click the message to view the
 contents. *****

Classification: UNCLASSIFIED//FOUO
======================================================

 

 

Just FYI, the DNI signed his delegation of authority letter through Tuesday,
December 6th.  The earliest we would see his approval would probably be
Wednesday.

 

V/R,

 

Staff Officer

ODNI / Executive Secretariat, LX-2, 

 

 

-----Original Message-----
From:  
Sent: Wednesday, November 30, 2016 2:14 PM
To: 
Cc: 

Subject: RE: 2.3 Procedures

 

Classification: UNCLASSIFIED//FOUO

(b) (3)
(b) (3)
(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)
(b) (3)

Approved for release by ODNI on 10/5/2017, FOIA Case #DF-2017-00186
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Line
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======================================================

 

Thanks!

 

Senior Associate General Counsel 

ODNI Off. of General Counsel

 

 

-----Original Message-----

From: - 

Sent: Wednesday, November 30, 2016 2:07 PM

To: 

Cc: 

<  <mailto:

Subject: RE: 2.3 Procedures

 

Classification: UNCLASSIFIED//FOUO

======================================================

 

Good Afternoon 

 

Thanks for the heads-up.  It shouldn't be an issue to get this through our

process since I've already done an initial scrub.

 

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)
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V/R,

 

Staff Officer

ODNI / Executive Secretariat, LX-2, 

 

-----Original Message-----

From: - 

Sent: Wednesday, November 30, 2016 12:27 PM

To: 

<  <mailto:

Subject: FW: 2.3 Procedures

 

Classification: UNCLASSIFIED//FOUO

======================================================

 

 

You previously provided me some comments and edits on this packet for the

DNI to sign the 2.3 procedures and transmit them to the AG.   

 

As you can see from below, we expect that the SECDEF will sign the

procedures tomorrow.  We want to get them before the DNI as soon as possible

so that we give ourselves as much time as possible for AG review and

approval.   My understanding is that the DNI is out until Monday so,

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

Approved for release by ODNI on 10/5/2017, FOIA Case #DF-2017-00186
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donnest
Line



assuming SECDEF signs tomorrow, the goal would be DNI signature on Monday. 

 

We'll be submitting the package tomorrow or Friday in the DAT assuming that

SECDEF does in fact sign.  But in the interest of time, I wanted to share

the documents with you again - the reflect your suggestions, including

breaking the DNI-to-AG letter into a shorter cover letter and an info paper.

 

 

 

Happy to discuss. 

 

Vr,

Senior Associate General Counsel 

ODNI Off. of General Counsel

 

 

-----Original Message-----

From: Robert Litt-DNI- 

Sent: Wednesday, November 30, 2016 12:15 PM

To: 

<  <mailto:
<mailto:

Subject: FW: 2.3 Procedures

 

Classification: UNCLASSIFIED//FOUO
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-----Original Message-----

From: - 

Sent: Wednesday, November 30, 2016 12:15 PM

To: Stephanie L. OSullivan-DNI- <  <mailto:
 Robert Litt-DNI-

<  <mailto:

Subject: FW: 2.3 Procedures

 

Classification: UNCLASSIFIED//FOUO

======================================================

 

Ma'am/Bob,

 

I'll keep track of this, but thought I'd share the optimistic news.

 

 

 

--

E/A for the Principal Deputy DNI

 

 

 

(b) (3)

(b) (3)
(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)

(b) (3)
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Doc ID: 6595367 

From: 
To: 

Cc: 
subject: 
Dlitm: 
Attachments: 

.. . .. . 
Classification: OEOAETl/SIHREL l'O UO~ F11EY : . - . . - . 
(U/i'F9t;0j As I mentioned during our staff meeti~e, DNI Clapp@r has ;igned the 2.3 procedures. 

Final step would be signature by the AG. First attacnment is th~ current version of the procedures 

with DNl's signature_ Second attachment is DNl's lettlu" to AG Lynch:requesting approval. 
'.. . . 

Regards, 
. . . . 

• • . 
[]. ............. ______ ·. \: 

(U/,q:Q{iO)I L ·:::::::::::::.. . . . . \V 
1 I-. -i~~~I s~~nt; >.9~~~Y.: =:: = = =·:·:·.-.... _J. 

-. -.... -.. -. ---........ --......... -_ 
963-5333 (s) • • • • • • • • • • • • • • • ·:: •••• 

(b ) (3) - P.L. 86-36 1 
. . . . . . . . .. . ~~~~: 

,p • • • .. • I.,. I 

P----------··-·-·-·-·- ,..,,. •• #···· I I ,,. . ., .. 
From:. ..... · ,' .·· • . ... . . . . .:·.. . . : : Sent· Tuesday December 20 2016 2·s2 PM . . . •• _L . . 
To_:I 

. :7 . . . . • _l . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
' 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ' . . . . . . . . . lMorris P~I F ,NSA·D2 L!SA CIVJ 
. . . . . . . . . . . . . . . . . . . . . 

]Richards Rebecca J NSA.:05 USA CIV] 

Sherman David J Dr NSA-Pl USA cl\{ . I . 

Approved for Release by NSA on 10-06-2017, FOIA Case f 101004 (litigation) 

l 
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~nsor leoinel K NSA-AS USA CIV 

] 
Cc: DL x_exec (ALIAS) Xl J 
Subject: (U) Current version of 2.3 P.roce~ures, signed by DNI Clapper ·. . : : . . . . 
Classification. SECftt;:Tf~HREL TO tl.BAt FVE'f . . . . . ' . . 
~~ ' . 

As per the 2.3 SSC meeting today, a~d t'o confirm th~t DNI Clapper did, in fact, sign the 2.3 

Availability Procedures on 15 De~.16 (Se~ attached). ~lso, FYSA - attached is DNI Clapper's letter to 

AG Lynch, forwarding the Procedu'res ror:approval andrequesting the AG's signature. If you have 

not had the opportunity to read th~.mOsi current 2.j ~ocrent, I'd ask vau to review this 
document prior to the next SSC mee'tj.n~ ~January. Thank You for sending the documents I . . . . 

•• t -

Thank you for your excellent support. •• : : : '.. . ... 
•I 

V/R ·--~~~..-~~~--0 ........ · · .. · .... · · .. · .. · .. j (bl (3 1 - P. L . 86-3ti I. 
U/Jfe~Oi •• : : 1 '.'• . . . . 

Classified By: _I __ _ 

Derived From: NSA/CSSM 1-52 
Dated: 20130930 

Declassify On: 20411201 
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Classification. OECRETHOIOREL TO US>\, FVEY 
I lb) (3) - P . L. 86-361 

. 
. 

Classified By,---, 
Derived From: NSNCSS~ 

Dated: 20130930 
Declassify On: ~9411201 

Classification: OEORETf/SIHREL TO USA, F¥E¥ 



Doc ID: 6S9S368 

From: 
To: 
Cc 
subject: 
D.te: 

RE: (U) 2.3 , 

Tuesday, January OJ, 2017 3:12:30 '="' 

Classification: UNCLASSIFIED//FOR OFFIOJAe USE OHL¥ 

D . . 
Happy New Yearl Rumint is true: 

. . . 
. . . 
. . . 

• The ,SECOEF signed coordination respon~ on 13 Dec 

• ONI Ctapper signed on 15 Dec : 

• We've b'een coordinating with the ODNI Staff for the Public Release of the 2.3 Procedures. . . 
We could h'1ve a signature from the AG a9 early as this week, certainly prior to the 20th Jan. . . 

The 2.3 Procedures is a
0

SOod news story- It's all about collaboration and responsible information 

sharing with our IC partn~. focused on the IC Oat~ as a shared asset to enhance our ability to 

execute our respective missrons. By using our collective, unique, and diverse perspectives and . . 
missions, we will create (event\lally) graduate-level eollaboration across the IC to provide better 

Intel to inform decision making. 
0 

lhat said, the implei,ientation will be a very deliberative process . 
from ODNI, SECDEF, NSA and our IC.Partners. The sup'port is there from all parties, along with a very 

strong sense of ensuring, with confid
0

ef1ce, that any IC partner choosing to engage 2.3 Procedures 

can properly protect raw SIGINT, has appropriately trained personnel (both Compliance and 

Tradecraft trained), and an OONI approv~O.{:ompliance:program. 

From I 
03 2017- 1:i9 

Subject: RE: (U) 2.3 

. . . . 

. . . ·1: ... . . 
. . 

Classification: UNCLASSIFIED//FOR OFFICIAL USE OHL¥ 
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Hiq . 
Hope you·bad a chance for a break over the holidays. We've heard some scuttle-butt lately related 

to 2.3 - that. ODNI and SecOef has signed and that the AG has verbally committed to signing? Any 

truth to that r~or and if so, do you expect any implementation actions in the near term? 

Thanks, 

D . 
(u/ffe•i~ I ; U .. 

. 

. . . . 

~'·· ····· ..... . 
910·8344(s) . . . . . . 

. . . . 

. . . . . 
. . . 

~------------------------·-· ... ·, . Froml .':_.. " 
~n~t Thursday, November 10, 2016 t\:33 PM • :,. ; • : 

Cc: r - t-. • • • • ._ • • •::~I . :.;:• 
sui;!ct: At: (0) 2.3 . ... · · · · -· · · · · · · · ... _._·._·-_·_:j:,I 
Importance: High .. (bl 01 - P . L . 86-36 1 

_ .. -- .. ,. 
Classification: U NCLASSlf.l.EO/.'r;.QR·gt=:F.JO~~t!J:lSE OP4L'1' . . . . . . . . . . ,, . :· . 
D o' r • r • • r r • r r r r • r ." • r • • ." • ." ,!,,::~·.:: :/ 

Yes, that was me. Attached pl~ase f ind the OON)A~aitaruti'tv.~rocedures Notice date difference 
• • I • • 

from document and file.Rame - that how Wl}r~ceived it. : 
• • I • • • 

V/R, • • ·' o · 
(U//f8li8t 

I 
Dirccto111te of 

. . 1' . . . 1' . . . . 

rations 

_,: II " _,:· . . . . .. . 
.:· . .. . ::· . . .. . . 

. . 
. 

' 

Froml / I 
Sent: Thursday. November 10, 2016.4:27 PM 

Tot~~~~~~~~~~~~~~~~--
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Cq~~~~~~~~--~~~~~~---
Sub ject: RE: (U) 2.3 

. . 
Classification: UNCLASSIFIEql/l=OR OFFICl~L USI! ONE t 

D. 
. . 

. . . 
Just sat In °0°n part 9! theC::}vrc where 2.3 stat~s.'!Vas briefed - not sure if it was you who 

briefed- but the off~rWas.made"to.1;1rovide the Auguststh ODNl approved procedures in soft copy 
and we'd love to have thos~. • • •• • • • • 

Thanks and have a great weekend, 

.. -- . . 
D .. 

······················ ·····. . ......... ::·. ···-----.... . ... 

I 
(U/~ t ........ _-_--- _- _· _· .-.-.-:: .J (b) (3) - P. L. 86-361 

-. . .. . . .. . . . : ~ . . . . 
~.: :,-:. :·. . . . . . __________ __. .. ·.·... . ,, . 

910-8344(5) 

.· 

Classification: UN.OlASSIFIED//FOR OFFIOtAL USE OHL¥ 

Good afternooO 

. . . . 
Thanks for quickly responding to the Lyne chat and verifying your 2.3 lead status. BetweeQnd 
I, we'll synch with you periodically as we expect that we will begin to receive additional questions on 

the initiative. For our benefit, we'd appreciate an update on the following when you have the 

opportunity: 

AG Signature - do we have any insight if the current AG intends to sign? 

(b) (3) - P.L. 86-36 
(b) (5) 



. . 

Doc ID: 6.595368 

Thanks, 

o .... 
(b) (3) - P.L. 86-36 
(bl (5) 

(U/~ •• - •• - ••• - •••••••• 

-i ------r:::~~J (b) (3) - P.L. 86-36 1 

910-8344(s) 

Classification: UNCLASSIFIED//FOR OFFICIAL USE or~t'f 

Classification: UNCLASSIFIEDHFOA OFFICIAL UBE OPIL'f 

Classification: UNCLASSIFIEDlfFOA OFFICIAL U5e ONLf 

Classification: UNCLASSIFIED//FOR OFFICIAL USE Of~L't' 

Classification: UNCLASSIFIED/IFOR OFFICIAL USE O~'LV 
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From: Alexander W. Joel-DNI-
Sent: Thursday, June 29, 2017 1:08 PM
To:
Cc: -
Subject: FW: OGC Weekly 1/6/17
Signed By:

Classification: TOP SECRET//SI//NOFORN 
 
Classified By:  
Derived From: ODNI CG v3.0 31 May 2016 
Declassify On: 20421231 
====================================================== 
 
 
 
Regards, 
Alex 
 

 

Alexander W. Joel 
Chief, Office of Civil Liberties, Privacy, and Transparency  

 
 

 
 

From: James R. Clapper‐DNI‐  
Sent: Saturday, January 07, 2017 12:19 PM 
To: Robert Litt‐DNI‐  ; Stephanie L. OSullivan‐DNI‐   Michael P. Dempsey‐DNI‐ 

 

Cc:   
Subject: RE: OGC Weekly 1/6/17 
 
Classification: TOP SECRET//SI//NOFORN 
 
Classified By:  
Derived From: ODNI CG v3.0 31 May 2016 
Declassify On: 20421231 
====================================================== 
 
Thanks, Bob... 
 
J 
 

(b) (3)

(b) (3)

(b) (3)
(b) (3)(b) (3)

(b) (3)

(b) (3)

(b) (3)
(b) (3)

(b) (3)

(b) (3)(b) (3)

(b) (3)

(b) (3)
(b) (3)

(b) (3)

(b) (3)

(b) (3) (b) (3)
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From: Robert Litt‐DNI‐  
Sent: Friday, January 06, 2017 4:12 PM 
To: James R. Clapper‐DNI‐  ; Stephanie L. OSullivan‐DNI‐  ; Michael P. Dempsey‐
DNI‐   

 
Cc:   
Subject: OGC Weekly 1/6/17 
 
Classification: TOP SECRET//SI//NOFORN 
 
Classified By:  
Derived From: ODNI CG v3.0 31 May 2016 
Declassify On: 20421231 
====================================================== 
 
Congratulations on today’s successful outcome.  (J: Went better than expected.  Will give you the atmospherics later….)
 
(TS//SI/NF)  NSA USPER Query Compliance Incident Update. 

 

 

 

 
 
 

 
 

 
(S//NF) CIA Financial Data PCLOB Report.    

 
 
 
 

 
 

 
 
 

 
 

 

 
(U//FOUO) 2.3 SIGINT Procedures Roll Out.  Now that the procedures are at long last final, we plan to roll them out 
formally next week.  Internally, we are staffing a brief memo for you to sign disseminating the procedures to the heads 
of the IC elements and providing some guidance on implementation.  Externally, we will notify our oversight committees 
and the PCLOB in advance of publicly posting the procedures, with explanatory materials, to IContheRecord.     (J: 
Good…) 
 
====================================================== 
Classification: TOP SECRET//SI//NOFORN 

non-responsive

non-responsive
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SECRET//SI//REL TO USA, FVEY 

MEMORANDUM FOR: 

SUBJECT: 

REFERENCES: 

DIRECTOR OF NATIONAL INTELLIGENCE 

WASHINGTON, DC 20511 

Distribution 

ES 2017-00040 

(U) Establishment ofthe Raw Signals Intelligence Availability 
Procedures 

A. (U) Executive Order 12333, United States Intelligence 
Activities (U) 

(U) I am pleased to share with you the procedures called for by Section 2.3 of Executive 
Order 12333, United States Intelligence Activities. As required by the Executive Order, I have 
coordinated the "Procedures for the Availability or Dissemination ofRaw Signals Intelligence 
Information by the National Security Agency under Section 2.3 of Executive Order 12333 (Raw 
SIGINT Availability Procedures)" with the Secretary ofDefense, and they have been approved 
by the Attorney General. 

(U) To implement the procedures, my office will issue standards for the required training, 
compliance, and oversight programs that elements seeking access to raw signals intelligence 
(SIGINT) must have in place before accessing raw SIGINT. Elements seeking access to raw 
SIGINT should work with the National Security Agency and the Office of the Director of 
National Intelligence Civil Liberties, Privacy, and Transparency office, in coordination with the 
Department ofDefense, in developing access requests. 

'AA£~~ Jes R. Clapper~ Date 

Attachments: 
1. (U) Procedures for the Availability or Dissemination ofRaw Signals Intelligence Information 

by the National Security Agency under Section 2.3 of Executive Order 12333 (Raw SIGINT 
Availability Procedures) (S//SIJ/REL TO USA, FVEY) 

Classified By:  
Derived From: NSA/CSSM 1 - 52 
Declassify On: 20421231 

Upon removal of attachment(s), this document is UNCLASSIFIED 
SECRET//SI//REL TO USA, FVEY 

(b) (3)

Approved for release by ODNI on 8/22/2017, FOIA Case #DF-2017-00186
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accountability for, the inclusion of reproductive healthcare providers in Executive Order 2020-10, 
which will allow abortion during a pandemic, while all other elective procedures are halted. 
 
To summarize, this Request seeks records regarding communications concerning Executive Order 
2020-10 between Governor JB Pritzker and/or Lt. Governor Juliana Stratton (or their staff), and 
the Illinois state legislature, the Illinois Department of Public Health, the Illinois  Attorney 
General, Illinois NARAL, Personal PAC, and Planned Parenthood Illinois Action.  This Request 
also seeks any other records of which the Executive Offices or the Department of Public Health 
are custodians which concern the inclusion of reproductive healthcare providers in Executive 
Order 2020-10.  
 

Background 
 
On March 20, 2020, Governor Pritzker issued Executive Order 2020-10 (Covid-19 Executive 
Order No. 8) closing all non-essential businesses in the State of Illinois until April 30, 2020.  The 
Executive Order specifically permits “reproductive health care providers” to remain in operation.3  
 
It does not stop all elective surgeries but the Illinois Department of Public Health has 
recommended canceling all elective surgeries in order to “immediately decompress the healthcare 
system during the COVID-19 response . . . . ‘Elective’ is defined as those procedures that are pre-
planned by both the patient and the physician that are advantageous to the patient but are NOT 
urgent or emergent.”4   

The reproductive healthcare providers are referring potential COVID-19 patients to other 
healthcare providers.  For example, the website of Planned Parenthood of Illinois says: 

We will continue to follow the most current safety guidelines issued by the U.S. 
Centers for Disease Control and Prevention and the Illinois Department of Public 
Health. We encourage everyone to observe proper precautions to protect against 
COVID-19. 

As always, consult your health care provider if you have flu-like symptoms and are 
very sick or believe you may be at risk for serious complications from an underlying 
condition.5 

As a further example, the website of Family Planning Associates states: 

Call us at 312-707-8988, if you have a fever of 100.0 or more, a cough, difficulty 
breathing, muscle pains throughout your body, and/or diarrhea or if you have been 

                                                           
3 Exec. Order 2020-10, ¶ 7, 44 Ill. Reg. 5857 (Mar. 20, 2020).  
4 ILL. DEP’T OF PUB. HEALTH, COVID-19 – ELECTIVE SURGICAL PROCEDURE GUIDANCE (2020), 
www.dph.illinois.gov/topics-services/diseases-and-conditions/diseases-a-z-list/coronavirus/health-care-
providers/elective-procedures-guidance. 
5 Stay Smart. Stay Healthy, PLANNED PARENTHOOD OF ILL, https://www.plannedparenthood.org/planned-
parenthood-illinois/stay-smart-stay-healthy (last visited Apr. 21, 2020).  
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exposed to the coronavirus (COVID-19) as we will not be able to see you as a 
patient at this time.6 

How the elective services and surgeries provided by those referenced above and other reproductive 
healthcare providers came to be given a special status under the Executive Order during this 
pandemic – while they are apparently not providing COVID-19-related healthcare – is a question 
of public concern and the rationale of these Illinois FOIA requests. 

 
REQUESTS 

 
For purposes of this Request, all terms used herein have the meaning given pursuant to 5 Ill. Comp. 
Stat. Ann. 140/1, et seq. Specifically: 
 
 The term “Public body” means all legislative, executive, administrative, or advisory bodies of 

the State, state universities and colleges, counties, townships, cities, villages, incorporated 
towns, school districts and all other municipal corporations, boards, bureaus, committees, or 
commissions of this State, any subsidiary bodies of any of the foregoing including but not 
limited to committees and subcommittees.7 
 

 The term, “Public records” means all records, reports, forms, writings, letters, memoranda, 
books, papers, maps, photographs, microfilms, cards, tapes, recordings, electronic data 
processing records, electronic communications, recorded information and all other 
documentary materials pertaining to the transaction of public business, regardless of physical 
form or characteristics, having been prepared by or for, or having been or being used by, 
received by, in the possession of, or under the control of any public body.8 
 

For purposes of each request described herein, the record requested includes, but is not limited to, 
any text messages, any record located on backup tapes, archives, any other recovery, backup, 
storage or retrieval system, state-operated electronic mail or message accounts, non-state-operated 
electronic mail or message accounts, personal electronic mail or message accounts, agency servers, 
or non-agency servers, and personal servers, as well as any electronic mail or message carbon 
copied to agency account recipients, any electronic mail or message carbon copied to non-agency 
account recipients, any electronic mail or message forwarded to agency account recipients, any 
electronic mail or message forwarded to non-agency account recipients, and attachments to any 
electronic mail or message 
 
For purposes of this Request, and unless otherwise indicated, the timeframe of records 
requested herein is December 1, 2019, through the date of receipt of this Request.   
 
Pursuant to the Illinois Freedom of Information Act, 5 Ill. Comp. Stat. Ann. 140/1, et seq., the 
ACLJ requests an opportunity to inspect or obtain copies of the following records: 
 

                                                           
6 The Coronavirus COVID-19 Outbreak, FAMILY PLANNING ASSOCS., https://www fpachicago.com/covid-19/ (last 
visited Apr. 21, 2020). 
7 5 ILL. COMP. STAT. ANN. 140/2(a) (LexisNexis, Lexis Advance through P.A. 101-629 of the 2019 Regular Session 
of the 101st General Assembly). 
8 Id. § 140/2(c) (Lexis Advance).  
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1. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by Governor JB Pritzker or his staff, Lt. Governor Juliana Stratton or her staff, or any 
other Executive Chamber appointee, staff, employee or agent, that are or concern in any way 
communications with any person or organization advocating for the inclusion of reproductive 
healthcare providers in Executive Order 2020-10. 
 
2. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any Department of Public Health appointee, staff, employee or agent, that are or 
concern in any way communications with any person or organization advocating for inclusion of 
reproductive healthcare providers in Executive Order 2020-10, its implementation, or the language 
of any provision contained in the Order at any stage of its development in the Executive Chamber. 
 
3. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by Governor JB Pritzker or his staff, Lt. Governor Juliana Stratton or her staff, or any 
other Executive appointee, staff, employee or agent, that are from or regard any person at or on 
behalf of any Planned Parenthood entity; the Illinois NARAL, Personal PAC, and Planned 
Parenthood Illinois Action – and which relate to Executive Order 2020-10 or its decree in any way.  
 
4. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by Governor JB Pritzker or his staff, Lt. Governor Juliana Stratton or her staff, or any 
other Executive appointee, staff, employee or agent, that concern or regard in any way the impact 
that the inclusion of “reproductive health services” in Executive Order 2020-10 could, would, or 
should have on the health, safety or wellbeing of any woman. 
 
5. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any Department of Public Health appointee, staff, employee or agent, that concern or 
regard in any way the impact that Executive appointee, staff, employee or agent, that concern or 
regard in any way the impact that the inclusion of “reproductive health services” in Executive 
Order 2020-10 could, would, or should have on the health, safety or wellbeing of any woman. 
 
6. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any Illinois public body or agency that concern or in any way discuss the Executive 
appointee, staff, employee or agent, that concern or regard in any way the impact that the inclusion 
of “reproductive health services” in Executive Order 2020-10 could, would, or should have on the 
health, safety or wellbeing of any woman. 
 

Conclusion 
 
If this Request is denied in whole or in part, ACLJ requests that, within the time requirements 
imposed by the FOIA, the custodian agency support all denials by reference to specific FOIA 
exemptions and provide any statutorily or judicially required explanatory information. 
 
As the General Assembly has recognized: 
 

Pursuant to the fundamental philosophy of the American constitutional 
form of government, it is declared to be the public policy of the State of Illinois that 
all persons are entitled to full and complete information regarding the affairs of 
government and the official acts and policies of those who represent them as public 
officials and public employees consistent with the terms of this Act. Such access is 
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necessary to enable the people to fulfill their duties of discussing public issues fully 
and freely, making informed political judgments and monitoring government to 
ensure that it is being conducted in the public interest. 

 
    The General Assembly hereby declares that it is the public policy of the 
State of Illinois that access by all persons to public records promotes the 
transparency and accountability of public bodies at all levels of government. It is a 
fundamental obligation of government to operate openly and provide public records 
as expediently and efficiently as possible in compliance with this Act.9 

 
Accordingly, and with the legislatively pronounced spirit of the FOIA in mind, the ACLJ requests 
an opportunity to inspect or obtain copies of the public records described herein. 
 
If there are any fees for searching or copying these records, please inform the ACLJ if the cost will 
exceed $500. However, the ACLJ respectfully requests a waiver of all fees because the disclosure 
of the requested information is in the public interest and will contribute significantly to the public’s 
understanding of the process leading to the inclusion of “reproductive health services” in Executive 
Order 2020-10, as well as the organizations influencing its language and decree. The decree 
Executive Order 2020-10 is unquestionably the subject of significant media reporting nationwide. 
The ACLJ will disseminate the records requested to the public via multiple media platforms and, 
as such, the records are requested for news gathering purposes. This information is not being 
sought for commercial purposes. 
 
As you know, the Illinois Freedom of Information Act requires a response time of five (5) business 
days, as set forth in § 140(3)(d).  If access to the records requested herein by the ACLJ will take 
longer than the five (5) business days, pursuant to § 140(3) (f), please contact the undersigned to 
advise when copies or the opportunity to inspect will be made available.  
 
If you deny any or all of this request, please cite each specific exemption upon which you base the 
refusal to release the information in whole or in part, and notify me of any specific appeal 
procedures available by law. 
 
Thank you for your prompt consideration of this Request. Please furnish all applicable records and 
direct any responses to: 
 

Jordan Sekulow, Executive Director      
Abigail Southerland, Senior Litigation Counsel   
Benjamin P. Sisney, Senior Litigation Counsel   
John A. Monaghan       
American Center for Law and Justice 

 
 

 
 

 
 

                                                           
9 Id. § 140/1 (Lexis Advance). 
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I affirm that the foregoing request and attached documentation are true and correct to the best of 
my knowledge and belief. 
 
Respectfully submitted, 
 

     
Jordan Sekulow  Abigail Southerland  
Executive Director  Senior Litigation Counsel 
 
 

     
Benjamin P. Sisney     John A Monaghan 
Senior Litigation Counsel    Senior Litigation Counsel 
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the inclusion of abortion as a an essential service in Executive Order 2020-17, which will allow 
abortion during a pandemic, while all other elective procedures are halted. 
 
To summarize, this request seeks records regarding Executive Order 2020-17 (COVID-19) among 
the Department of the Attorney General, the Michigan Department of Treasury, the Michigan 
Department of Health and Human Services and the Michigan Department of Licensing and 
Regulatory Affairs, including but not limited to any emails ending in prochoiceamerica.org, 
ppmi.org, emilyslist.org, inghamcountydemocraticparty.com, gretchenwhitmer.com, aol.com, 
yahoo.com and gmail.com. 
 

Background 
 
On March 20, 2020, Governor Whitmer issued Executive Order 2020-17 (Covid-19) restricting all 
non-essential medical and dental procedures in the State of Michigan until the State of Emergency 
declared in Executive Order 2020-4 is no longer in effect.  The Order defines a non-essential 
procedure as any procedure that “is not necessary to address a medical emergency or to preserve 
the health and safety of a patient, as determined by a licensed medical provider.” EO 2020-17, ¶1 
It specifically permits “pregnancy-related visits and procedures; labor and delivery.” Id. at ¶2. 
 
The Lansing State Journal reported on March 25, 2020:  
 

“It was explicit in the order that pregnancy-related care is included,” said Lori Carpentier, 
Planned Parenthood of Michigan president and CEO. “You can rest assured we didn’t leave 
it up to our own interpretation.”3 

However, Planned Parenthood of Michigan provides neither emergency medical care nor care 
preserving the health and safety of a patient.  For example, the website of its Lansing Health Center 
says: 

Symptoms of COVID-19 (coronavirus) include fever, cough, sore throat, and 
difficulty breathing. ANYONE WITH THESE SYMPTOMS WILL NOT BE 
ALLOWED TO ENTER THE HEALTH CENTER. . . . 

If you have any of these symptoms, have traveled to an affected area, or have been 
exposed to a person with a confirmed case, please do not come in to the health 
center. Call 800-230-7526 to reschedule your appointment. Contact your primary 
care provider for further assistance.4 

How “pregnancy-related care” came to include abortion and how that was not left to 
“interpretation” under EO 2020-17 during this pandemic – when the clinics are apparently not 
providing COVID-19-related healthcare – is a question of public concern and the rationale of these 
Michigan FOIA requests. 

 
                                                           
3Thompson, Michigan clinics still providing abortion services during coronavirus crisis, Lansing State Journal 
(March 25, 2020) available at <https://www.lansingstatejournal.com/story/news/2020/03/25/ 
michigan-clinics-still-providing-abortion-services-coronavirus/5080860002/> (accessed April 27, 2020). 
4 Planned Parenthood, Lansing Health Center of Lansing, Michigan, https://www.plannedparenthood.org/health-
center/michigan/lansing/48912/lansing-health-center-2785-90630 (accessed April 27, 2020). 
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REQUESTS 
 
For purposes of this Request, all terms used herein have the meaning given pursuant to MCL 
15.231, et seq.  Specifically: 
 
 The term “Public body” means all a state officer, employee, agency, department, division, 

bureau, board, commission, council, authority, or other body in the executive branch of the 
state government, an agency, board, commission, or council in the legislative branch of the 
state government., a county, city, township, village, intercounty, intercity, or regional 
governing body, council, school district, special district, or municipal corporation, or a board, 
department, commission, council, or agency thereof, any other body that is created by state or 
local authority or is primarily funded by or through state or local authority, except that the 
judiciary, including the office of the county clerk and its employees when acting in the capacity 
of clerk to the circuit court, is not included in the definition of public body.5 
 

 The term, “Public record” means a writing prepared, owned, used, in the possession of, or 
retained by a public body in the performance of an official function, from the time it is 
created.6 
 

For purposes of each request described herein, the record requested includes, but is not limited to, 
any text messages, any record located on backup tapes, archives, any other recovery, backup, 
storage or retrieval system, state-operated electronic mail or message accounts, non-state-operated 
electronic mail or message accounts, personal electronic mail or message accounts, agency servers, 
or non-agency servers, and personal servers, as well as any electronic mail or message carbon 
copied to agency account recipients, any electronic mail or message carbon copied to non-agency 
account recipients, any electronic mail or message forwarded to agency account recipients, any 
electronic mail or message forwarded to non-agency account recipients, and attachments to any 
electronic mail or message 
 
For purposes of this Request, and unless otherwise indicated, the timeframe of records 
requested herein is December 1, 2019, through the date of receipt of this Request.   
 
Pursuant to the Michigan Freedom of Information Act, Freedom of Information Act, MCL 15.231 
et seq., the ACLJ requests an opportunity to inspect or obtain copies of the following records: 
 
1. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any appointee, staff, employee or agent of the Department of the Attorney General, 
the Michigan Department of Treasury, the Michigan Department of Health and Human Services 
and the Michigan Department of Licensing and Regulatory Affairs that are or concern in any way 
communications with any person or organization advocating for the inclusion of abortion or 
“pregnancy related visits and procedures” under  Executive Order 2020-17. 
 
2. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any appointee, staff, employee or agent of the Department of the Attorney General, 
the Michigan Department of Treasury, the Michigan Department of Health and Human Services 
and the Michigan Department of Licensing and Regulatory Affairs that are or concern in any way 

                                                           
5 MCL 15.232(h) 
6 MCL 15.232(i) 
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communications with any person or organization advocating for the inclusion of abortion or 
“pregnancy related visits and procedures” under Executive Order 2020-17, its implementation, or 
the language of any provision contained in the Order at any stage of its development. 
 
3. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any appointee, staff, employee or agent of the Department of the Attorney General, 
the Michigan Department of Treasury, the Michigan Department of Health and Human Services 
and the Michigan Department of Licensing and Regulatory Affairs that are or concern in any way 
communications with any person or organization advocating for the inclusion of abortion or 
“pregnancy related visits and procedures” under  Executive Order 2020-17, its implementation, or 
the language of any provision contained in the Order at any stage of its development. Such 
advocacy shall include, but is not limited to, all records that contains the following: 
prochoiceamerica.org, ppmi.org, emilyslist.org, inghamcountydemocraticparty.com, 
gretchenwhitmer.com, aol.com, yahoo.com, and gmail.com. 
 
4. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any appointee, staff, employee or agent of the Department of the Attorney General, 
the Michigan Department of Treasury, the Michigan Department of Health and Human Services 
and the Michigan Department of Licensing and Regulatory Affairs that are or concern in any way 
communications with any person or organization, and that concern or regard the impact that 
inclusion of abortion or “pregnancy related visits and procedures” under  Executive Order 2020-
17  could, would, or should have on the health, safety or wellbeing of any woman. 
 
6. All records prepared, generated, forwarded, transmitted, sent, shared, saved, received, or 
reviewed by any Michigan public body or agency that concern or in any way discuss the Executive 
appointee, staff, employee or agent, that and that concern or regard the impact that inclusion of 
abortion or “pregnancy related visits and procedures” under Executive Order 2020-17 could, 
would, or should have on the health, safety or wellbeing of any woman. 
 

Conclusion 
 
If this Request is denied in whole or in part, ACLJ requests that, within the time requirements 
imposed by the FOIA, the custodian agency support all denials by reference to specific FOIA 
exemptions and provide any statutorily or judicially required explanatory information. 
 
As the Legislature has recognized: 
 

It is the public policy of this state that all persons, except those persons incarcerated 
in state or local correctional facilities, are entitled to full and complete information 
regarding the affairs of government and the official acts of those who represent 
them as public officials and public employees, consistent with this act. The people 
shall be informed so that they may fully participate in the democratic process.7 

 
Accordingly, and with the legislatively pronounced spirit of the FOIA in mind, the ACLJ requests 
an opportunity to inspect or obtain copies of the public records described herein. 
 

                                                           
7 MCL 15.231. 
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