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INTRODUCTION

Petitioners Marchitell and Moms for Liberty respond, by and through counsel, to proposed-
intervenors Bastian’s and New York State United Teachers (NYSUT)’s Motion to Intervene.

This proceeding involves the decision by the Board of Education of the Clyde-Savannah
Central School District (“Board”) to (1) rescind its prior vote to remove books admittedly
containing inappropriate content for the Jr./Sr. High School Library and (2) reinstate the books
under the legal misconception that the First Amendment required it to do so. The content within
some of these five books is so obscene that an adult (Petitioner Marchitell) was not permitted to
read it aloud to other adults at a public Board meeting. Proposed intervenor Bastian has
acknowledged that some of the books were for adult audiences. See Bastian Aff. at § 16. The
President of the Board, following a meeting with legal counsel, publicly stated that she knew the
books were inappropriate for students accessing the library but was nonetheless required by law
to put the books back on the shelves. The Board’s decision to reinstate the books was based on an
erroneous interpretation of the law.

Proposed-intervenors’ asserted interests are based on a false narrative that this case
involves a book ban and constitutes an attempt to suppress or censor diverse viewpoints. No
evidence has been presented to support this accusation. The Second Circuit has warned against
entertaining “ensuing shouts of book burning, witch hunting and violation of academic freedom”
and explained that such accusations “hardly elevate this intramural strife to first amendment
constitutional proportions” in the context of school libraries. President's Council District 25 v.

Community School Board, 457 F.2d 289, 293 (2d Cir. 1972), cert. denied, 409 U.S. 998 (1972).
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FACTUAL BACKGROUND

Bastian is tasked with the initial responsibility of selecting books for the libraries of the
Clyde-Savannah Central School District (“District”). Verified Petition (Doc. 1), 9 59. She is an
employee with a duty to carry out the tasks the Board has given her. While Bastian’s book
selections are made pursuant to a Guidebook that she herself drafted, the Guidebook sets forth
District policies and procedures pertaining to the proper selection of materials. Board policies
outline the process for reviewing book challenges. Id. 99 60-62. As these Board policies make
clear, Bastian does not have ultimate authority to decide whether the books should stay or go —
that is a decision for the Board. /d. 9 63 (citing District Policy 8330 (“The Board has authority to
prescribe curriculum in the District and to designate the textbooks to be used in the District . . .
Appeals of decisions by the review committee may be submitted in writing to the Superintendent
who will then submit the appeal to the Board for action™)).

ARGUMENT

Proposed intervenors have failed to present a sufficient reason to justify intervention in this
proceeding. Their interests are to push for a particular outcome in the case that aligns with their
political and personal beliefs, exposing children to sexually explicit content under the guise of
giving children access to diverse viewpoints.

L Intervention is Not Proper Under CPLR §7802(d).

Pursuant to CPLR 7802(d), courts “may allow other interested persons to intervene” in
special proceedings. A court does not abuse its discretion to deny intervention where the proposed
intervenor fails to “substantiate its interest in the proceeding[.]” Matter of Pace-o-matic, Inc. v.
N.Y. State Liquor Auth., 898 N.Y.S.2d 295, 297 (App. Div. 3rd Dept. 2010). In particular,

intervenors must show “a ‘direct and substantial interest’ in the outcome of this litigation.” Rent
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Stabilization Ass’n v. New York State Div. of Hous. & Community Renewal, 252 A.D.2d 111, 116
(3rd Dept. 1998). A speculative interest will not suffice. See Matter of Pace-o-matic, Inc., 898
N.Y.S.2d at 297. “‘Interested’ means more than generally interested in the result of an article 78
proceeding. A person must have a legally cognizable claim to intervene under CPLR 7802(d) as a
party intervenor.” Steglich v. Bd. Of Educ. of City Sch. Dist. of the City of N.Y., 930 N.Y.S.2d 177
(Sup. Ct., N.Y. County 2011) (other citations omitted).

The sorts of interests the courts seek are tangible ones. This real, direct interest has entailed
in the past such specific interests as “substantial property tax increases” that directly result from
the proceeding, Matter of Bernstein v. Feiner, 43 A.D.3d 1161 (2nd Dept. 2007), the loss of
specific enumerated funds, County of Westchester v. Department of Health of State of N.Y., 229
A.D.2d 460, 461 (2nd Dept. 1996), an established property right, Stockdale v Hughes, 189 A.D.2d
1065, 1065 (3rd Dept. 1993), or potential “liability under the judgment,” Tennessee Gas Pipeline
Co. v. Town of Chatham Bd. of Assessors, 239 A.D.2d 831, 832 (3rd Dept. 2007).

This standard is a serious one, and courts have often concluded that proposed intervenors
fail to satisfy it. For example, in Matter of Pace-o-matic, Inc. v. N.Y. State Liquor Auth., the
Appellate Division properly denied intervention when a proposed intervenor “failed to substantiate
its interests in the proceeding, having introduced only speculative proof regarding potential
financial effects to its members[.]” 72 A.D.3d 1144, 1145 (3rd Dept. 2010). The Appellate
Division explained that while intervention was not proper, the proposed intervenor was still able
to make its voice and perspective heard through an amicus brief.

In Matter of Megnin Farms At Poolsbrook, LLC v. N.Y. Pub. Serv. Comm ’'n, the appellate
court held that intervention by a group of real estate developers in another developer’s action was

not proper. 172 A.D.3d 1563, 1565 (3rd Dept. 2019). “Eldan does not have any direct legal stake
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in petitioner’s proceeding given that such proceeding concerns petitioner’s request for
retroactive refunds.” /d. Likewise, Civil Service Employees Ass’n v. Newman held that proposed
intervenors failed to show a “statutorily required ‘interest’ in the proceeding” because they could
show no entitlement to the escrowed funds in a dispute involving entitlement to dues and agency
fees. 72 A.D.2d 120, 124 (3rd Dept. 1980).

A. Proposed-Intervenor Emile Bastian Has No Cognizable Legal Interest Here.

Bastian first asserts that, as the Library Media Specialist in the District, she has a “real and
substantial interest” in this action because the relief sought by petitioners would “directly and
adversely affect her ability to teach as well as the most basic terms and conditions of her
employment.” Mem. In Supp. Motion to Intervene (Doc. 37) (hereinafter “Intervenors’ Mem.”),
at 9. Bastian fails to identify, however, any actual term or condition of her employment that would
be altered if this Court finds the Board’s decision to reinstate the books to be erroneous or arbitrary
and capricious. Petitioners only seek to annul the Board’s decision to reinstate books based on an
erroneous misinterpretation of the law — a decision only the Board has the authority to make.
Overturning the Board’s decision will not result in any discharge or discipline of Bastian. It will
not result in an alteration of her duties and responsibilities designated to her by the Board. Her
Guidebook for selecting books will remain the same. Bastian Aff. at § 2. She will also continue to
serve on the review committee for books challenges. And no Board Policies such as Sections 8320
or 8330 outlining standards for curricula and library books or other materials would be altered. /d.
atqs.

Bastian’s second assertion that she has a protected legal right to academic and intellectual
freedom to expose her students to sexually explicit and obscene content also fails. Intervenors’

Mem. at 20. First, Bastian cannot assert the purported rights of students (although students, as
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discussed in the briefing on the merits, also lack a First Amendment right to obscenity). Second,
courts have repeatedly rejected the notion that librarians possess a First Amendment right to
prevent a board of education from removing books, especially when they contain obscene or
sexually explicit content.

In President's Council District 25, the Second Circuit held that a school board has the
authority to remove books from library shelves for many different reasons, including obscenity,
and that such action does not infringe on the rights of teachers, librarians, or students. 457 F.2d at
293. The Court explained:

we find no impingement upon any basic constitutional values. Since we are dealing

not with the collection of a public book store but with the library of a public junior

high school, evidently some authorized person or body has to make a determination

as to what the library collection will be. It is predictable that no matter what choice

of books may be made by whatever segment of academe, some other person or

group may well dissent. The ensuing shouts of book burning, witch hunting and

violation of academic freedom hardly elevate this intramural strife to first

amendment constitutional proportions. If it did, there would be a constant intrusion

of the judiciary into the internal affairs of the school.

Id. at 291. “To suggest that the shelving or unshelving of books presents a constitutional issue,
particularly where there is no showing of a curtailment of freedom of speech or thought, is a
proposition we cannot accept.” Id. at 293. The court also rejected the notion that “minors have an
unqualified first amendment right of access to books.” Id. at 293 (declaring such a notion “totally
unjustified.”).

Similarly, in Bicknell v. Vergennes Union High School Board, the Second Circuit again
held that school librarians lack a constitutionally protected right to stock particular books. The
Court reiterated that, “[i]n general, an employee of a government agency has no constitutionally

protected interest in the particular duties of a job assignment.” 638 F.2d 438, 442 (2d Cir. 1980).

The court affirmed the district court’s decision that school librarians do not “have an
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independent First Amendment right to control the collection of the school library under the rubric
of academic freedom. The selection of works for the library is a curricular rather than a
methodological matter, and public secondary school boards have considerable discretion as to the
substantive content of the curriculum.” Bicknell v. Vergennes Union High School Bd. of
Directors, 475 F.Supp. 615, 622 (D. Vt. 1979) (citation and internal quotation marks omitted).

Finally, in Pico v. Bd. of Educ., the Second Circuit again affirmed these earlier rulings,
stating as follows:

bare allegations that books have been removed from the shelves of secondary

school libraries by responsible officials do not make out a prima facie first

amendment violation, even if the books have a controversial reputation so that

one available inference is that they were removed to prohibit the expression of

the ideas they contain. . . . Were it the case here, as in President’s Council, that

nothing more was at issue than the conflicting inferences to be drawn from the act

of removal of a controversial text from the shelf of a high school library, we would

affirm the decision of the district court because no cause of action had been stated.
638 F.2d 404, 415 (2d Cir. 1981) (emphasis added). Pico involved an entirely different set of facts
triggering First Amendment concerns because board officials expressly admitted that they initiated
a review of books upon learning they were “were anti-American, anti-Christian, anti-Semetic[sic],
and just plain filthy” and subsequently checked the library for “any of these objectionable books.”
Id. at 410. In sum, evidence (rather than mere inference or speculation) presented in Pico suggested
that the school board was motivated by political disagreement, rather than the vulgarity of the
books, triggering review under the First Amendment.

The Second Circuit’s rulings are consistent and in harmony with another well settled legal
principle: the selection of curriculum, like the selection of books in a library, is government speech,
not the private speech of a citizen. A teacher’s speech in the classroom is not that of a private

citizen and thus a teacher does not have a constitutionally protected right to make her own

decisions in such matters. See Silano v. Sag Harbor Union Free Sch. Dist. Bd. of Educ., 42 F.3d
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719, 723 (2nd Cir. 1994) (emphasizing the right of schools to control classroom speech). Other
appellate courts agree on this issue); Mayer v. Monroe County Cmty. Sch. Corp., 474 F.3d 477,
479 (7th Cir. 2007) (explaining that when a teacher teaches, “the school system does not ‘regulate’
[that] speech as much as it hires that speech. Expression is a teacher’s stock in trade, the
commodity she sells to her employer in exchange for a salary™); Evans-Marshall v. Bd. of Educ.
of the Tipp City Exempted Vill. Sch. Dist., 624 F.3d 332, 340 (6th Cir. 2010) (“Only the school
board has ultimate responsibility for what goes on in the classroom, legitimately giving it a say
over what teachers may (or may not) teach in the classroom.”); Webster v. New Lenox School Dist.
No. 122,917 F.2d 1004, 1007 (7th Cir. 1990) (it is “the right of those authorities charged by state
law with curriculum development to require the obedience of subordinate employees”); Lacks v.
Ferguson Reorganized Sch. Dist. R-2, 147 F.3d 718, 719 (8th Cir. 1998) (holding that “a school
district does not violate the First Amendment when it disciplines a teacher for allowing students
to use profanity . . . in their written work™); Miles v. Denver Pub. Sch., 944 F.2d 773 (10th Cir.
1991) (holding that a school board may regulate a teacher’s in-class speech).

Ignoring these well-settled legal principles, Bastian relies solely upon a single paragraph
in the Commissioner’s decision to support her assertion of academic freedom. The
Commissioner’s decision failed to acknowledge the important distinction between Pico and other
Second Circuit cases cited and relied upon an older decision riddled with errors. Commissioner
Dec. (Doc. 43), at 8 (citing Appeal of the Board of Education of the Malverne Union Free School
District, Decision No. 12,320 (hereinafter “Malverne decision”)).

In the Malverne decision, while the concept of “academic freedom” was acknowledged,
the Commissioner specifically warned “that teachers’ claims to academic freedom in the public

elementary and second schools™ are to be “narrowly construed.” Id. at 366 (citing Ahearn v. Bd.
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of Ed. Sch. District of Grand Island, 456 F.3d 399 (8th Cir. 1972); Parducci v. Rutland, 216 F.
Supp. 352 (M.D. Ala. 1970)). Notably, in the first case cited by the Commissioner, Ahearn, the
Eight Circuit rejected the notion that a teacher has academic freedom to “persist in a course of
teaching behavior which contravened the valid dictates of her employers regarding classroom
method.” 456 F.2d at 403-04. And Parduicci, the second decision the Commissioner cited, was
specifically rejected by the Second Circuit as controlling law as it relates to the removal of library
books where a librarian is not disciplined or discharged. See Presidents Council, Dist. 25,457 F.2d
at 293-94.

In summary, the law wholly rejects the notion that removing books from a school library
book transgresses on the First Amendment rights of teachers, librarians, or students when, as here,
the sole reason for removal is the obscene/sexually explicit content. Further, because Bastian is
not being disciplined and her job responsibilities will not change, she has failed to demonstrate an
interest here sufficient to intervene.

B. Proposed Intervenor NYSUT Has No Cognizable Legal Interest in this Case.

NYSUT’s asserted interest as a union of state employees and teachers in New York is even
more attenuated than Bastian’s. NYSUT offers numerous reasons in support of intervening ranging
from “guard[ing] against abuse from those who seek to improperly influence educational policies
by imposing their political agendas on the governing board of a school district,” Intervenors’ Mem.
at 11, to upholding DEI policies and educating its members on changing policy and law. /d. at 12.

NYSUT’s political disagreement with a potential outcome is not the kind of interest that
justifies judicial intervention. At no time has evidence been presented to even suggest that the
Board’s decision was politically motivated. While NYSUT attempts to suggest that Petitioner

Marchitell was politically motivated, Affidavit of Reilly, at 4 3 (making this accusation without

10
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providing a basis for Reilly’s personal knowledge or a citation to the record or other evidence),
this accusation is wholly unsupported and it is the Board’s decision, not Marchitell’s, at issue here.
This accusation by NYSUT is further discredited when considering the wide variety of topics
covered in the five challenged books which, by the Library Committee’s own admission, included
all kinds of subjects such as “violence, domestic violence, homelessness, friendship, perseverance,

29 ¢

humility, integrity, empathy,” “gender identity, toxic masculinity, brotherhood, family, structural
marginalization, consent, and Black joy,” and “science fiction and fantasy, sexual abuse,
feminism.” Petition, Exhibit F (Library Committee Review forms). The books challenged by
Petitioners and initially removed from the library are written by different authors and contain
various viewpoints. If Petitioners had been motivated by personal or political ideologies — as
opposed to the strong obscene and sexually explicit content — they would have challenged many
more than just five books shelved in the library.

NYSUT’s asserted interest in political neutrality is also disingenuous given that NSYUT
is undisputedly a very politically active organization with a specific political agenda that it seeks

to impose on school boards and in legislation. See NYSUT, Political Action,

https://www.nysut.org/members/member-guide/political-action (last visited Jan. 18, 2025). As

NYSUT proudly acknowledges, it “advocates sound and progressive policies on behalf of its
members in legislative and regulatory forums.” Intervenors Mem. at 11 (emphasis added). NYSUT
regularly spends millions of dollars on state-level races (as much as $5 million a year) to provide
Democrats an advantage. Bill Mahoney, State Teachers Union Opens Wallet For Congressional

Races, Politico, https://www.politico.com/newsletters/new-york-playbook-

pm/2024/08/13/teachers-union-congressional-races-new-york-00173846 (last visited Jan. 19,

2025). If, as NYSUT argues, the introduction of sexually explicit books in school libraries was a

11
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political issue, it would seem that NYSUT’s interest is also politically motivated and NYSUT can
hardly claim to be a disinterested apolitical actor.

NYSUT also asserts an interest in ensuring that school districts and the Commissioner
uphold the “concept of academic freedom.” Affidavit of Person, at § 16. Once again, and for the
reasons explained above, NYSUT cannot demonstrate any infringement on academic rights here.
NYSUT has failed to demonstrate how its members’ rights — especially those outside the District’s
employment — could be negatively affected by this Court’s affirmation of well-settled law and
reversal of either the Commissioner’s decision or the Board’s decision to reinstate of the books.
boards of education — not librarians or teachers — will still hold final decision-making authority on
matters of curriculum and educational materials, including the contents of school libraries. And
boards will not be permitted to “ban” books because of political ideology, diversity, or unpopular
opinions or beliefs. Librarians will still be allowed to select and maintain library collections with
the oversight of their district.

Finally, NYSUT’s suggestion that it has a valid interest because of its “role in
communicating to its members the broad ranging effects of policies, laws, rules and regulations
that are essential to education” also fails. Intervenors Mem. at 11. If such interest was sufficient,
there would be no limit to its participation as an intervenor. NYSUT’s interests are extremely broad
and varied here, distinguishing it from the cases it relies upon to support intervention by an
organization. For example, in N.Y. Cnty. Lawyers’ Ass’n v. Bloomberg, rule changes directly
affected “the ability of Sarikas and the New York Criminal Bar Association to be appointed as
conflict counsel and to represent indigent criminal defendants” 30 Misc.3d 161, 163 (Sup. Ct.,
N.Y. County 2010) at 166. Similarly, in Toll Land V Ltr. Partnership v. Planning Bd. of the Vil.

Of Tarrytown, an environmental organization could intervene because of its “sole purpose . . . to

12
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promote and preserve” the historical home at the center of the proceeding. 12 N.Y.S.3d 874, 882
(Sup. Ct., Westchester County 2015) (emphasis added); see also Helms v. Diamond, 76 Misc.2d
253, 255 (Sup. Ct., Schenectady County 1973) (permitting group to intervene in suit involving
operation of seaplanes on water bodies because the group was “primarily concerned with
conservation and protection of the natural and scenic resources” (emphasis added)); Clinton v.
Summers, 144 A.D.2d 145 (3d Dept. 1988) (permitting association to intervene because its purpose
was specifically to preserve the quality of the lake at issue in the case). In other words, all of the
intervenors in the cases above could point to a specific legal interest being threatened by the
particular proceeding.

Unlike prior cases in which NYSUT was permitted to intervene, this proceeding will not
impact teachers’ contracts with schools, their tenure process, or the benefits they receive.
NYSUT’s intervention in this case is not properly supported.

II. Intervention Is Not Appropriate Under CPLR §§ 1012 and 1013.

Proposed-intervenors also rely on CPLR §§ 1012 and 1013 to support their motion to
intervene. Neither statute provides a route to intervention in this matter.

CPLR § 1012 permits intervention only “when the representation of the person’s interest
by the parties is or may be inadequate and the person is or may be bound by the judgment.” CPLR
§1012(a)(2). This requirement is particularly difficult for the intervenors here as the State (the
Commissioner) is a party to the case and represents an identical position.

[A] state that is a party to a suit involving a matter of sovereign interest is presumed

to represent the interests of all its citizens. Thus, to intervene in a suit in district

court in which a state is already a party, a citizen or subdivision of that state must

overcome this presumption of adequate representation. A minimal showing that the

representation may be inadequate is not sufficient. The applicant for intervention

must demonstrate that its interest is in fact different from that of the state and that
that interest will not be represented by the state.

13
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United States v. Hooker Chems. & Plastics Corp., 749 F.2d 968, 984-985 (2nd Cir. 1984) (citations
omitted). Proposed-intervenors have asserted the same interests of the state in defending and
upholding “concepts” of freedom and DEI principles, and they makes no claim whatsoever that
the State cannot adequately affect its own decisions.

Moreover, the proposed-intervenors have not identified any reason why they would be
bound by the judgment here as nonparties. Whether a movant “will be bound by the judgment
within the meaning of [CPLR § 1012] is determined by its res judicata effect.” Vantage Petroleum,
Bay Isle Oil Co., etc. v. Board of Assessment Review, 61 N.Y.2d 695, 698 (1984). “Since appellant
was not a party and is not in privity with any party to either of those proceedings, res judicata
principles do not bind him to the determination[.]” Tyrone G. v. Fifi N., 189 A.D.2d 8, 17 (1st Dept.
1993). When evaluating a motion to intervene, the potentially binding nature of the judgment on
the proposed-intervenor is the most heavily weighted factor in determining whether to permit
intervention. See Amalgamated Bank v. Helmsley-Spear, Inc., 109 A.D.3d 418, 419 (1st Dept.
2013) (citation omitted).

Neither Bastian nor NYSUT are parties to this case, nor would it have any res judicata
effect on them. The Commissioner’s decision not to include Bastian as a necessary party confirms
that she too agrees that Bastian is not bound by the judgment here.

Likewise, Bastian and NYSUT fail to identify any statute of the state conferring a right to
intervene as required under CPLR § 1013.

Finally, significant risk of prejudice and delay will result if intervention is permitted. Courts
have emphasized that where permissible intervention would cause undue delay and only
complicate issues in dispute, discretionary intervention must be denied. See, e.g., Liberty & Nassau

Assoc., LLC v. Cohn, 2018 NY Slip Op 30915[U], *6 (Sup. Ct., N.Y. County 2018) (denying

14
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permissible intervention where plaintiff noted intent to file summary judgment without discovery
after defendant answered) (citation omitted); Matter of Pier v. Board of Assessment Review of Town
of Niskayuna, 209 A.D.2d 788, 789-790 (3rd Dept. 1994) (affirming denial of motion to intervene
when any benefit would be offset by delay and obfuscation of core issue); Osman v. Sternberg,
168 A.D.2d 490, 491 (2nd Dept. 1990) (denying motion to intervene when intervenors would
contribute nothing to resolution of controversy and would delay outcome).

Proposed-intervenors have waited almost three months to file their motion. Counsel for
proposed-intervenors notified counsel for Petitioners as early as October 7, 2024 that it wished to
intervene. Rather than promptly filing months ago, proposed-intervenors waited to file until the
precise time that was set by agreement and scheduled for the court’s consideration of the merits.
Respondents’ answering papers have already been filed with this Court with the same return date
of February 14, 2025. By that date, Petitioners will have already filed their response, and this case
will be fully briefed. If the Court allows intervention, this proceeding will have to be substantially
delayed to allow for the consideration of proposed intervenors’ answer and subsequent briefing.
Proposed-intervenors ignore this delay, but it is significant and would be costly to both petitioners
and current respondents in delaying this case. The prejudice and delay are a substantial reason to

deny the motion to intervene.
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CONCLUSION

For the reasons set forth above, the motion to intervene should be denied.

Date: February 7, 2025
New York, NY

/s/ Aurora Cassirer
Aurora Cassirer

PIERSON FERDINAND LL

TO: Chares E. Symons, Esq.
Attorney for Co-Respondent
Board of Education of Clyde-Savannah Central School District
(via NYSCEF)

Letitia James, Attorney General

Noah Engelhart Esq., Assistant Attorney General
Attorney for State Respondent

New York State Office of the Attorney General
Litigation Bureau

The Capitol

Albany, NY 12224

(via NYSCEF)

All Attorneys of Record
(via NYSCEF)
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CERTIFICATION
I certify that this Response and Memorandum of Law in Opposition to Proposed
Intervenors-Respondents’ Motion to Intervene contains 4,162 words and complies with the word

count limit set forth in 22 NYCRR § 202.8-b.

Date: February 7, 2025
New York, New York

/s/ Aurora Cassirer
Aurora Cassirer

17

17 of 17





