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  FOR AN IMPARTIAL APPROACH TOWARD THE 
ISRAELI-PALESTINIAN CONFLICT 

I. INTRODUCTION 

 

The Commission of Inquiry (COI) has released two reports regarding the Israeli- 

Palestinian conflict to date.(1) Unfortunately, both reports are premised on false 

assumptions that lack any legal or factual basis. The reports also disregard or impartially 

apply international law. For example, both reports assume that a state of Palestine exists, 

without providing any legal basis for such a claim, as there is none. Both reports presume 

that the so-called “West Bank,” the Gaza Strip, and East Jerusalem are Palestinian 

territories, which means that, aside from assuming statehood, the COI has arrogated to itself 

the authority to determine borders for the notional state of Palestine. The COI has done this 

even though the relevant parties to the disputed territories have agreed that borders would 

be decided as part of permanent status negotiations between the parties—which has yet to 

occur.(2) Both reports further presume, without any legal support, that Israel is 

“unlawfully” occupying the West Bank and Gaza Strip, disregarding the League of Nations 

Mandate for Palestine.(3) Further, the reports accuse Israel of violating the Law of Armed 

Conflict (LOAC) and human rights law without analyzing the legality of Israel’s responses 

vis-à-vis thousands of indiscriminate attacks directed at Israel’s civilian population by 

Palestinian armed groups. 

 

II. LACK OF LEGAL ANALYSIS AND IMPARTIAL APPLICATION OF LAW 

 

The COI did not provide any reference as to how it came to presume that a state of 

Palestine exists or that the West Bank, the Gaza Strip, and East Jerusalem are within that 

presumed state’s territorial boundaries under international law. Such a state or its 

boundaries could not have been established under the U.N. Partition Plan in General 

Assembly Resolution 181 because it was rejected by the Arabs and thus was never 

implemented. Such boundaries could not have been based on the Armistice Agreements of 

1949, which explicitly included a caveat, at the Arab States’ insistence, that those lines 

should not be considered borders. Neither could a Palestinian state or its boundaries be 

based on Security Council Resolution 242, as the Resolution did not consider Arab 

residents of the West Bank and the Gaza Strip (aka “Palestinians”) as a separate entity, let 

alone indicate any territorial boundaries. 

 

The COI also disregarded the fact that “Palestine” does not satisfy the customary 

international law criteria for statehood.(4) Even Palestinian leaders continue to insist that 

they are moving toward statehood, which remains aspirational.(5) When calling East 

Jerusalem “Palestinian land,”(6) the COI disregarded that even General Assembly 

Resolution 181 never designated Jerusalem to be included in the future state of Palestine.(7) 

It intended Jerusalem to be corpus separatum.(8) 

 

The COI reports are also internally and inherently contradictory. On the one hand, the 

reports state that Israel must abide by the LOAC. At the same time, however, they allege 

that Israeli security measures—permitted under the same LOAC—are somehow unlawful. 

For example, measures such as security barriers,(9) naval blockades,(10) military 

tribunals,(11) and armed responses in the face of thousands of indiscriminate attacks(12) 

are permitted under the LOAC. Further, the COI reports fail to provide any evidence or 

legal analysis for its false claims that Israeli measures are disproportional or not justified by 

military necessity. 

 

The reports also failed to provide any legal analysis regarding Israeli claims to the land 

under the legally binding League of Nations’ Mandate for Palestine, which encouraged 

close settlement by Jews on the land.(13) The reports simply assume that Jewish 

settlements in the West Bank are unlawful occupation.(14) The reports also failed to 

discuss Israel’s defensive war of 1967 that led to the disputed territories’ recapture after the 

illegal and offensive eighteen-year occupation by Jordan and Egypt. 
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Moreover, the COI apparently placed the entire responsibility for Palestinian deaths and the 

destruction of infrastructure in the disputed territories on Israel,(15) while minimizing the 

fact that Hamas, PIJ, and other terrorist groups in the disputed territories commit flagrant 

war crimes when they indiscriminately fire thousands of rockets into Israel; use civilians as 

human shields; use civilian infrastructure, such as hospitals, schools, and residential 

buildings for military purposes;(16) and pay salaries and commissions to those who murder 

innocent Israelis and Americans.(17) In response to such attacks, Israeli security measures 

are completely lawful acts of self-defense allowed under the Geneva Conventions and the 

UN Charter. In taking such measures to defend its civilian population (including its Arab 

citizens) from indiscriminate attacks, Israel also takes every precaution, above and beyond 

what is required of it legally, to avoid civilian casualties in the disputed territories.(18) 

 

The COI reports also discuss the alleged discriminatory treatment of Israel’s Arab citizens 

by Israel,(19) apparently in a thinly veiled attempt to work up to a charge of apartheid. 

Contrary to the COI’s claims, Israel treats all of its citizens, Arabs, Jews, and others, alike. 

Israeli law protects the rights of all citizens.(20) Israel’s Arab citizens have full and equal 

voting rights.(21) 64.7% of Arab citizens of Israel voted in the 2020 election.(22) As a 

result, Arab politicians held 15 out of 120 seats in the Knesset, making them the third most 

powerful coalition in the legislative branch.(23) In addition, Arabs have served in senior 

cabinet positions,(24) and several Arabs have sat on Israel’s Supreme Court. The facts on 

the ground unequivocally show that Israel is a model of equality and justice that other 

countries in the Middle East would do well to imitate and emulate, rather than attack. 

 

III. CONCLUSION 

 

Even the most recent conflict of May 2023 shows that Israeli actions are justified by 

military necessity and national security. The PIJ indiscriminately fired hundreds of rockets 

toward Israeli civilian population centers (unquestionably a war crime) in retaliation for the 

death of their member who died in Israeli custody. The PIJ member was indicted for 

membership in a terrorist organization and incitement to terrorism. He died due to his 

hunger strike, not because the Israelis refused to provide him food or medical assistance. 

 

Excluding the law, facts, and Palestinian attacks from the analysis when determining the 

legality of Israeli security measures is not intellectually honest, let alone a valid legal 

analysis. We respectfully submit that the COI abide by its own stated principle: 

“International law cannot be selectively applied; it must be implemented in its entirety.” 
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