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7$%/( 2) &217(176

,1752'8&7,21 �������������������������������������������������������������������������������������������������������������������������� �

,� 7+(5( ,6 12 (9,'(1&( 7+$7 5+20%(5* 25 1(:0$1
$*5((' 72 $ 3/$1 7+$7 &$//(' )25 7+(
&200,66,21 2) $&76 2) 5$&.(7((5,1* $1'� $6 68&+�
7+(5( ,6 12 %$6,6 )25 5,&2 &2163,5$&< /,$%/,7<� ������������������������ �

,,� 12 3/$,17,)) ,1&855(' $1< '$0$*(6 352;,0$7(/<
&$86(' %< 7+( $//(*(' 5,&2 35(',&$7( $&76� ������������������������������ �

$� $OO 3ODLQWLII�$IILOLDWHV )DLOHG WR $GGXFH (YLGHQFH� 2U (YHQ
$UJXH� 7KDW 7KH\ ,QFXUUHG $Q\ 'DPDJHV 3UR[LPDWHO\
&DXVHG E\ WKH $OOHJHG 5,&2 3UHGLFDWH $FWV�������������������������������������������� �

%� 33)$ )DLOHG WR 6KRZ 'DPDJHV 3UR[LPDWHO\ &DXVHG E\ WKH
$OOHJHG 5,&2 3UHGLFDWH $FWV RI 3URGXFLQJ RU 7UDQVIHUULQJ
)DOVH ,GHQWLILFDWLRQ 'RFXPHQWV����������������������������������������������������������������� �

&� 3ODLQWLIIV¶ $WWHPSW WR %RRWVWUDS )RUHVHHDELOLW\ DQG ,QWHQWLRQDOLW\
LQWR 3UR[LPDWH &DXVDWLRQ $QDO\VLV IRU WKH 3XUSRVH RI
(VWDEOLVKLQJ 5,&2 'DPDJHV LV 8QDYDLOLQJ� ��������������������������������������������� �

,,,� 3/$,17,))6 +$9( )$,/(' 72 &5($7( $ 75,$%/( ,668(
2) )$&7 7+$7 5+20%(5* 25 1(:0$1 &2163,5(' 72
&200,7 7257,286 $&76� ����������������������������������������������������������������������������� �

,9� 3/$,17,))6 33)$ $1' 33*& ',' 127 ,1&85 $1<
352;,0$7(/< &$86(' '$0$*(6 )520 7+( $//(*('
)5$8'8/(17 5(35(6(17$7,216� ����������������������������������������������������������� ��

$� 33)$ DQG 33*&�33&)& )DLOHG WR 6KRZ 3UR[LPDWHO\ &DXVHG
'DPDJHV� ������������������������������������������������������������������������������������������������� ��

%� 3ODLQWLIIV &DQQRW &ROOHFW 5HSXWDWLRQDO 'DPDJHV��������������������������������������������� ��

9� 3/$,17,))6 +$9( 127 6+2:1 7+( (/(0(176 2) $ &/$,0
)25 5(/,() 81'(5 %86� 	 352)� &2'( � ����� $6 72
5+20%(5* $1' 1(:0$1� ������������������������������������������������������������������������ ��

$� 3ODLQWLIIV +DYH )DLOHG WR 6KRZ 7KDW 7KH\ /RVW 0RQH\ RU
3URSHUW\ )URP $Q\ 8QODZIXO� )UDXGXOHQW� RU 8QIDLU
%XVLQHVV 3UDFWLFHV LQ &DOLIRUQLD�������������������������������������������������������������� ��

%� 3ODLQWLIIV IDLOHG WR VKRZ DQ LPPLQHQW WKUHDW RI KDUP IURP IXWXUH
YLRODWLRQV E\ 5KRPEHUJ RU 1HZPDQ MXVWLI\LQJ LQMXQFWLYH
UHOLHI DJDLQVW WKHP� ���������������������������������������������������������������������������������� ��

&21&/86,21����������������������������������������������������������������������������������������������������������������������������� ��



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��
LL
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-8'*0(17 ± �����&9������ �:+2�

7$%/( 2) $87+25,7,(6

&DVHV

$QLPDO /HJDO 'HI� )XQG Y� :DVGHQ� ��� )��G ���� ��WK &LU� ����������������������������������������������������

'RH Y� *ODQ]HU� ��� )��G ���� ��WK &LU� ������������������������������������������������������������������������������������

)LHOGV Y� 7ZLWWHU� ,QF�� ��� )��G ��� ��WK &LU� �����������������������������������������������������������������������������

)RRG /LRQ ,QF� Y� &DSLWDO &LWLHV�$%&� ,QF�� ��� )� 6XSS� ��� �0�'�1�&� ����� ���������������������������

+LJJLQV Y� .HQWXFN\ 6SRUWV 5DGLR� //&� &DVH 1R� �����FY�����-0+� ���� 8�6�
'LVW� /(;,6 ����� �(�'� .\� 0DU� ��� ���������������������������������������������������������������������������

+RZDUG Y� $P� 2QOLQH ,QF�� ��� )��G ��� ��WK &LU� ����� ������������������������������������������������������������ �

,Q UH 1HXURQWLQ 0NWJ� 	 6DOHV 3UDFWLFHV /LWLJ�� ��� )��G �� ��VW &LU� ����� ����������������������������������

2FDVLR Y� 8QLWHG 6WDWHV� ��� 6� &W� ���� ������ ������������������������������������������������������������������������������

3ODQQHG 3DUHQWKRRG Y� &DVH\� ��� 8�6� ��� �����������������������������������������������������������������������������

3\NH Y� /DXJKLQJ� 1R� ���&9����� ���� 8�6� 'LVW� /(;,6 ���� �1�'�1�<� 0D\ ��
����� �������������������������������������������������������������������������������������������������������������������������������������

6DOLQDV Y� 8QLWHG 6WDWHV� ��� 8�6� �� ������������������������������������������������������������������������������������������

6PLWK Y� 8QLWHG 6WDWHV� ��� 8�6� ��� ������ ������������������������������������������������������������������������������������

6PLWKILHOG Y� 8QLWHG )RRG DQG &RPPHUFLDO :RUNHUV ,QW¶O 8QLRQ� ��� )� 6XSS� �G
��� �(�'� 9D� ������������������������������������������������������������������������������������������������������������������

6RPPHUV Y� 2NDPRWR� 1R� �������� -06�.-0� ���� 8�6� 'LVW� /(;,6 ����� �'�
+DZ� 0DU� ��� ������������������������������������������������������������������������������������������������������������������

6WHHOH Y� ,VLNRII� ��� )� 6XSS� �G �� �'�'�&� ����� ������������������������������������������������������������������������

8QLWHG 6WDWHV Y� +XEEHOO� ��� 8�6� �� ������ ���������������������������������������������������������������������������������

9HLOOHX[ Y� 1%&� ��� )��G �� ��VW &LU� ����� ����������������������������������������������������������������������������� ��

:LWULRO Y� /H[LV1H[LV *US�� ���� 8�6� 'LVW� /(;,6 ������ ���� :/ ������� �1�'�
&DO� )HE� ��� ����� ��������������������������������������������������������������������������������������������������������������

6WDWXWHV

�� 8�6�&� � �����D� ��������������������������������������������������������������������������������������������������������������������������

�� 8�6�&� ������F� ���������������������������������������������������������������������������������������������������������������������������

�� 8�6�&� �����G������������������������������������������������������������������������������������������������������������������������������

%XV� 	 3URI� &� � ����� ������������������������������������������������������������������������������������������������������������������
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'HIHQGDQWV $OELQ 5KRPEHUJ DQG 7UR\ 1HZPDQ KHUHE\ VXEPLW WKLV 2SSRVLWLRQ WR 3ODLQWLIIV¶

0RWLRQ IRU 6XPPDU\ -XGJPHQW�

,1752'8&7,21

,Q LWV 2UGHU IROORZLQJ WKH KHDULQJ RQ 5KRPEHUJ¶V HDUOLHU 0RWLRQ IRU 6XPPDU\ -XGJPHQW�

WKLV &RXUW JDYH WKH 3ODLQWLIIV H[SOLFLW LQVWUXFWLRQV� ³LI DQG ZKHQ WKLV LVVXH LV UDLVHG DJDLQ �DIWHU WKH

FRPSOHWLRQ RI GLVFRYHU\�� LQ WKHLU RSSRVLWLRQ SODLQWLIIV PXVW DGGUHVV WKH FDXVDO FKDLQ IRU HDFK

FDWHJRU\ RI GDPDJHV IRU HDFK SODLQWLII LQVWHDG RI OXPSLQJ FDWHJRULHV RI GDPDJHV DQG SODLQWLIIV

WRJHWKHU�´ 'NW� ��� DW ��� 3ODLQWLIIV KDYH GLVUHJDUGHG WKLV &RXUW¶V LQVWUXFWLRQV� DV ZHOO DV WKH EDUHVW

UHTXLUHPHQWV IRU GHIHDWLQJ 'HIHQGDQWV¶ PRWLRQV IRU VXPPDU\ MXGJPHQW DV WR WKH 5,&2 DQG IUDXG

FODLPV� 7KH\ KDYH QHLWKHU H[SODLQHG QRU SUHVHQWHG HYLGHQFH WR VXSSRUW WKH FUXFLDO HOHPHQW RI

SUR[LPDWHO\ FDXVHG GDPDJHV IRU WKH 5,&2 FODLP RU RI UHDVRQDEO\ IRUHVHHDEOH GDPDJHV IRU WKH

IUDXG FODLP DV WR HDFK 3ODLQWLII� 2SSRVLQJ D PRWLRQ IRU VXPPDU\ MXGJPHQW UHTXLUHV HYLGHQFH� QRW

PHUH DOOHJDWLRQV� 3ODLQWLIIV IDLOHG WR RIIHU HYLGHQFH WR HVWDEOLVK DQ\ JHQXLQH LVVXH RI PDWHULDO IDFW

WKDW ZRXOG SUHYHQW WKH HQWU\ RI VXPPDU\ MXGJPHQW LQ 'HIHQGDQWV¶ IDYRU�

,� 7+(5( ,6 12 (9,'(1&( 7+$7 5+20%(5* 25 1(:0$1 $*5((' 72 $ 3/$1
7+$7 &$//(' )25 7+( &200,66,21 2) $&76 2) 5$&.(7((5,1* $1'�
$6 68&+� 7+(5( ,6 12 %$6,6 )25 5,&2 &2163,5$&< /,$%,/,7<�

³7R HVWDEOLVK D YLRODWLRQ RI VHFWLRQ �����G�� 3ODLQWLIIV PXVW DOOHJH HLWKHU DQ DJUHHPHQW WKDW

LV D VXEVWDQWLYH YLRODWLRQ RI 5,&2 RU WKDW WKH GHIHQGDQWV DJUHHG WR FRPPLW� RU SDUWLFLSDWHG LQ� D

YLRODWLRQ RI WZR SUHGLFDWH RIIHQVHV�´ +RZDUG Y� $P� 2QOLQH ,QF�� ��� )��G ���� ��� ��WK &LU� ������

6LQFH 3ODLQWLIIV GR QRW FRQWHQG WKDW 5KRPEHUJ RU 1HZPDQ SHUVRQDOO\ SDUWLFLSDWHG LQ DQ\ 5,&2

SUHGLFDWH DFWV� RU ZHUH SDUW RI DQ DJUHHPHQW WKDW LWVHOI VXEVWDQWLYHO\ YLRODWHG 5,&2� WKH\ PXVW

SURYH WKDW 5KRPEHUJ DQG 1HZPDQ ³DJUHHG WR FRPPLW � � � D YLRODWLRQ RI WZR SUHGLFDWH RIIHQVHV´ LQ

RUGHU WR HVWDEOLVK 5,&2 FRQVSLUDF\ OLDELOLW\� 3ODLQWLIIV KDYH RIIHUHG QR HYLGHQFH WR HVWDEOLVK WKDW D

� 5KRPEHUJ DQG 1HZPDQ DGRSW E\ UHIHUHQFH WKH DUJXPHQWV� DXWKRULWLHV� DQG UHODWHG HYLGHQFH LQ
WKHLU FR�'HIHQGDQWV¶ PRWLRQV DQG UHSOLHV VXEPLWWHG LQ WKLV DFWLRQ� DV ZHOO DV WKHLU RZQ 2SSRVLWLRQ
WR 3ODLQWLIIV¶ 0RWLRQ IRU 6XPPDU\ -XGJPHQW �'NW� �����
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JHQXLQH LVVXH RI PDWHULDO IDFW H[LVWV FRQFHUQLQJ WKLV LVVXH²WR WKH FRQWUDU\� WKHUH LV D ODFN RI DQ\

HYLGHQFH WKDW ZRXOG VXSSRUW 5,&2 FRQVSLUDF\ OLDELOLW\ IRU 5KRPEHUJ DQG 1HZPDQ²VR 5KRPEHUJ

DQG 1HZPDQ DUH HQWLWOHG WR VXPPDU\ MXGJPHQW RQ WKH 5,&2 FODLP�

,Q 6DOLQDV Y� 8QLWHG 6WDWHV� ��� 8�6� �� ������²WKH OHDGLQJ FDVH RQ 5,&2 FRQVSLUDF\²

WKH 6XSUHPH &RXUW UHSHDWHGO\ HPSKDVL]HG WKH UHTXLUHPHQW WR SURYH WKDW HDFK DOOHJHG FR�

FRQVSLUDWRU VSHFLILFDOO\ LQWHQGHG WKDW D FULPH EH FRPPLWWHG WKURXJK D SODQ FDOOLQJ IRU LOOHJDO DFWLRQ�

7KH &RXUW QRWHG WKDW ³µWKH SXUSRVH RI WKH DJUHHPHQW � � � >PXVW EH@ WR IDFLOLWDWH FRPPLVVLRQ RI D

FULPH�¶´ DQG WKH GHIHQGDQW PXVW ³µDJUHH>@ ZLWK VXFK RWKHU SHUVRQ RU SHUVRQV WKDW WKH\ RU RQH RU

PRUH RI WKHP ZLOO HQJDJH LQ FRQGXFW WKDW FRQVWLWXWHV VXFK FULPH�¶´ DQG PXVW DOVR ³LQWHQG WR IXUWKHU

DQ HQGHDYRU ZKLFK� LI FRPSOHWHG� ZRXOG VDWLVI\ DOO RI WKH HOHPHQWV RI D VXEVWDQWLYH FULPLQDO

RIIHQVH�´ ,G� DW ����� �FLWDWLRQV RPLWWHG�� 2WKHU GHFLVLRQV KDYH UHLWHUDWHG WKDW D 5,&2 FRQVSLUDF\

FODLP UHTXLUHV WKH SODLQWLII WR SURYH WKDW WKH GHIHQGDQW DFWXDOO\ DJUHHG WR IXUWKHU WKH FRPPLVVLRQ RI

D FULPH� HYLGHQFH WKDW WKH GHIHQGDQW DJUHHG WR WKH SXUVXLW RI D JRDO WKDW FRXOG SRWHQWLDOO\ EH

DFKLHYHG ZLWKRXW WKH FRPPLVVLRQ RI 5,&2 SUHGLFDWH DFWV LV LQVXIILFLHQW��

+HUH� 3ODLQWLIIV KDYH RIIHUHG QR HYLGHQFH WKDW 5KRPEHUJ DQG�RU 1HZPDQ ³DJUHHG WR

FRPPLW � � � D YLRODWLRQ RI WZR SUHGLFDWH RIIHQVHV�´ +RZDUG� ��� )��G DW ���� DJUHHG WR D ³SODQ

ZKLFK FDOOV IRU VRPH FRQVSLUDWRUV WR SHUSHWUDWH >D@ FULPH�´ 6DOLQDV� ��� 8�6� DW ������ RU KDG

³VSHFLILF LQWHQW´ WKDW D FR�FRQVSLUDWRU ZRXOG FRPPLW PXOWLSOH 5,&2 SUHGLFDWH RIIHQVHV� 2FDVLR�

��� 6� &W� DW �������� $V H[SODLQHG LQ 5KRPEHUJ�1HZPDQ PRYLQJ SDSHUV� WKH HYLGHQFH PHUHO\

LQGLFDWHV WKDW 5KRPEHUJ DQG 1HZPDQ DJUHHG WR WKH JRDO RI LQYHVWLJDWLQJ DQG UHSRUWLQJ DERXW

LOOHJDO DQG XQHWKLFDO DFWLYLWLHV ZLWKLQ WKH IHWDO WLVVXH SURFXUHPHQW DQG DERUWLRQ ILHOGV� ZKLFK LV QRW

DQ LOOHJDO JRDO� DQG QR HYLGHQFH SURYHV� RU HYHQ VXJJHVWV� WKDW WKH\ DJUHHG WR� RU ZHUH HYHQ DZDUH

� 6HH� H�J�� 2FDVLR Y� 8QLWHG 6WDWHV� ��� 6� &W� ����� ������� ������ �FLWLQJ 6DOLQDV� ��� 8�6� DW ���
��� �FRQVSLUDF\ OLDELOLW\ UHTXLUHV WKH SXUVXLW E\ DOO FR�FRQVSLUDWRUV RI ³WKH VDPH FULPLQDO REMHFWLYH´
DQG ³VSHFLILF LQWHQW´ RQ EHKDOI RI WKH GHIHQGDQW DW LVVXH ³WKDW WKH XQGHUO\LQJ FULPH EH FRPPLWWHG´
E\ D FR�FRQVSLUDWRU�� 6PLWK Y� 8QLWHG 6WDWHV� ��� 8�6� ���� ��� ������ �HVWDEOLVKLQJ WKDW DQ
LQGLYLGXDO ZDV D 5,&2 FR�FRQVSLUDWRU UHTXLUHV SURRI WKDW ³WKH GHIHQGDQW NQRZLQJO\ DQG ZLOOIXOO\
SDUWLFLSDWHG LQ´ DQ DJUHHPHQW WR FRPPLW DW OHDVW WZR FULPHV FRYHUHG E\ WKH VWDWXWH��
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RI� WKH FRPPLVVLRQ RI DQ\ SUHGLFDWH DFWV RI UDFNHWHHULQJ� 'HI� 06- �'NW� ���� DW ���������

3ODLQWLIIV SODFH KHDY\ UHOLDQFH RQ GUDIWV RI SURMHFW SURSRVDOV ZULWWHQ E\ 'DOHLGHQ LQ ����

DQG VHQW WR 1HZPDQ DQG 5KRPEHUJ� 3OV�¶ 2SS� DW �������� ��������� ��������� �������� �FLWLQJ

6WHUN 'HFO�� ([� ��� 0D\R 'HFO�� ([� ���� $OWKRXJK 3ODLQWLIIV K\SRWKHVL]H WKDW WKHVH SURSRVDOV

HQWDLOHG ³D SODQ WKDW E\ QHFHVVLW\ ZRXOG UHTXLUH XVH RI IDNH LGHQWLILFDWLRQV DQG DFWV RI PDLO IUDXG�´�

LQ UHDOLW\� WKH SURSRVDOV PHUHO\ VWDWHG WKDW &03 ZRXOG FRQGXFW XQGHUFRYHU LQYHVWLJDWLRQV ZLWKLQ

WKH IHWDO WLVVXH SURFXUHPHQW DQG DERUWLRQ LQGXVWULHV XVLQJ WUDLQHG DFWRUV� ,W ZRXOG EH DEVXUG WR

VXJJHVW WKDW DQ\ FROOHFWLYH HIIRUW WR FRQGXFW DQ XQGHUFRYHU LQYHVWLJDWLRQ �E\ FLWL]HQ MRXUQDOLVWV�

QHZV RUJDQL]DWLRQV� RU RWKHUZLVH� LV� E\ GHILQLWLRQ� D 5,&2 HQWHUSULVH WKDW HQWDLOV WKH FRPPLVVLRQ

RI QXPHURXV FULPHV� DQG 3ODLQWLIIV SURYLGH QR DXWKRULW\ WR VXSSRUW WKDW SURSRVLWLRQ�

$GGLWLRQDOO\� 3ODLQWLIIV GR QRW FLWH DQ\ SDUWLFXODU ODQJXDJH LQ WKH SURSRVDOV WKDW LQGLFDWHV WKH

DOOHJHG ³QHFHVVLW\´ RI REWDLQLQJ IDNH ,'V� 7KH SURSRVDOV GR QRW UHIHU WR DVVXPHG LGHQWLWLHV� PXFK

OHVV WR SURGXFLQJ RU REWDLQLQJ IDNH ,'V� DQG WKH\ GR QRW VWDWH RU LPSO\ WKDW DQ\ 5,&2 SUHGLFDWH DFWV

�RU RWKHU LOOHJDO DFWV RU WRUWV� ZRXOG EH FRPPLWWHG GXULQJ WKH FRXUVH RI WKH LQYHVWLJDWLRQ� )XUWKHU�

HYHQ D �K\SRWKHWLFDO� UHIHUHQFH WR XVLQJ IDNH ,'V ZRXOG QRW KDYH FRQYHUWHG WKH SURSRVDOV LQWR D

5,&2 VFKHPH WR YLRODWH WKH IHGHUDO LGHQWLI\ WKHIW ODZ� WKDW VWDWXWH LQFOXGHV RWKHU HOHPHQWV VXFK DV

WKH UHTXLUHPHQW WKDW WKH SURGXFWLRQ RI WKH ,'V EH LQ RU DIIHFW LQWHUVWDWH FRPPHUFH� �� 8�6�&�

������F�� DQG 3ODLQWLIIV ZRXOG DOVR VWLOO KDYH WR FRPH XS ZLWK HYLGHQFH WKDW 5KRPEHUJ DQG

1HZPDQ DJUHHG WR D SODQ WR HQJDJH LQ D SDWWHUQ RI XQODZIXOO\ SURGXFLQJ RU WUDQVIHUULQJ IDNH ,'V�

3ODLQWLIIV¶ DVVHUWLRQ WKDW 5KRPEHUJ DQG 1HZPDQ ³VKRXOG KDYH NQRZQ� LI WKH\ GLG QRW DFWXDOO\

� 3ODLQWLIIV ³FDQQRW UHVW WKHLU 5,&2 FODLP RQ WKHLU PDLO RU ZLUH IUDXG DOOHJDWLRQV�´ 2UGHU� 'NW� ���
DW ���������� 'RF� ��� DW ��� FI� 'RF� �� DW ���������� �3ODLQWLIIV DUJXHG WKDW 'HIHQGDQWV FRPPLWWHG
ZLUH IUDXG E\ LQWHUIHULQJ ZLWK ³>W@KH ULJKW WR FDUU\ RQ RQH¶V EXVLQHVV´ DQG E\ REWDLQLQJ 3ODLQWLIIV¶
³FRQILGHQWLDO EXVLQHVV LQIRUPDWLRQ´�� $V WR 3ODLQWLIIV¶ QHZO\ PLQWHG� XQSOHG WKHRU\ RI WUHVSDVV�DV�
ZLUH IUDXG� ZKLFK ZRXOG LPSURSHUO\ FRQYHUW PRVW UXQ�RI�WKH�PLOO VWDWH WUHVSDVV FODLPV LQYROYLQJ
PXOWLSOH GHIHQGDQWV LQWR 5,&2 DQG ZLUH IUDXG FODLPV� RQH GRHV QRW ³REWDLQ´ PRQH\ RU SURSHUW\ E\
FRPPLWWLQJ D WUHVSDVV� &I� 6RPPHUV Y� 2NDPRWR� 1R� �������� -06�.-0� ���� 8�6� 'LVW� /(;,6
������ DW 
� �'� +DZ� 0DU� ��� ����� �WUHVSDVV LV QRW D 5,&2 SUHGLFDWH DFW�� 3\NH Y� /DXJKLQJ� 1R�
���&9����� ���� 8�6� 'LVW� /(;,6 ����� DW 
����� �1�'�1�<� 0D\ �� ����� �VDPH��
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NQRZ� WKDW WKH FRQVSLUDF\ UHTXLUHG WKH XVH RI IDNH ,'V�´ 3OV�¶ 2SS� DW �������� �HPSKDVLV DGGHG��

DPRXQWV WR DQ DGPLVVLRQ WKDW WKH\ ODFN HYLGHQFH WKDW 5KRPEHUJ RU 1HZPDQ KDG DQ\ LQYROYHPHQW

LQ� RU NQRZOHGJH RI� DQ\ SHUVRQ¶V SURGXFWLRQ� XVH� RU WUDQVIHU RI IDOVH ,'V� ³6KRXOG KDYH NQRZQ´ LV

QRW WKH VWDQGDUG IRU FRQVSLUDF\ OLDELOLW\ �XQGHU 5,&2 RU RWKHUZLVH��

6LPSO\ SXW� 3ODLQWLIIV ZRXOG KDYH WKLV &RXUW UXOH WKDW HYHU\ XQGHUFRYHU LQYHVWLJDWLRQ

³QHFHVVDULO\ UHTXLUHV´ D SDWWHUQ RI PXOWLSOH YLRODWLRQV RI WKH IHGHUDO LGHQWLW\ WKHIW ODZ� DQG WKXV D

³UHDVRQDEOH MXU\ FRXOG ILQG´ WKDW DQ\RQH LQYROYHG ZLWK DQ XQGHUFRYHU LQYHVWLJDWLRQ LQ DQ\ ZD\ LV

OLDEOH XQGHU 5,&2� 7KLV LV QRW WKH ODZ� 3ODLQWLIIV¶ LQVLQXDWLRQV DUH QRW HYLGHQFH FUHDWLQJ D WULDEOH

LVVXH RI IDFW RQ ZKHWKHU 5KRPEHUJ DQG 1HZPDQ FRQVSLUHG WR FRPPLW DQ\ 5,&2 SUHGLFDWH DFWV��

,,� 12 3/$,17,)) ,1&855(' $1< '$0$*(6 352;,0$7(/< &$86(' %< 7+(
$//(*(' 5,&2 35(',&$7( $&76�

$� $OO 3ODLQWLII�$IILOLDWHV )DLOHG WR $GGXFH (YLGHQFH� 2U (YHQ $UJXH� 7KDW 7KH\
,QFXUUHG $Q\ 'DPDJHV 3UR[LPDWHO\ &DXVHG E\ WKH $OOHJHG 5,&2 3UHGLFDWH
$FWV�

,Q UHVSRQGLQJ WR 5KRPEHUJ DQG 1HZPDQ¶V DUJXPHQW WKDW WKH 3ODLQWLIIV VXIIHUHG QR

SUR[LPDWHO\ FDXVHG GDPDJHV IURP WKH DOOHJHG 5,&2 SUHGLFDWH DFWV� 3ODLQWLIIV DUJXH WKDW D MXU\

³FRXOG ILQG WKDW VHYHUDO FDWHJRULHV RI 3ODLQWLIIV¶ GDPDJHV DUH µILUVW VWHS¶ GDPDJHV GLUHFWO\ FDXVHG E\

³WKH XVH RI IDNH LGHQWLWLHV WR LQILOWUDWH 3ODLQWLIIV¶ FRQYHQWLRQV�´ 3OV¶ 2SS� DW �����±����� &LWLQJ WKLV

&RXUW¶V 2UGHU RQ 'HIHQGDQWV¶ 0RWLRQ WR 'LVPLVV� WKH\ DVVHUW WKDW ³GLVFRYHU\ KDV FRQILUPHG WKDW

3ODLQWLIIV VXIIHUHG GDPDJHV GLUHFWO\ FDXVHG E\ 'HIHQGDQWV¶ LQILOWUDWLRQ RI 3ODLQWLIIV¶ � � �

FRQIHUHQFHV DQG KHDOWK FHQWHUV � � � WKURXJK WKHLU XVH RI IDNH ,'V�´ 7KH\ WKHQ SURFHHG WR GLVFXVV

RQO\ WKH GDPDJHV FODLPHG E\ 33)$� 3ODLQWLIIV PDNH QR HIIRUW WR HVWDEOLVK GDPDJHV IRU DQ\ RI WKH

� 3ODLQWLIIV DOVR DWWHPSW WR PDNH KD\ ZLWK WKHLU FRQWHQWLRQ WKDW ³5KRPEHUJ � � � UHSHDWHGO\ UHIXVHG WR
H[SODLQ KLV UROH LQ WKH FRQVSLUDF\ XQGHU RDWK´ EHFDXVH RI )LUVW $PHQGPHQW REMHFWLRQV� 3OV¶ 2SS� DW
��������� 3ODLQWLIIV IDLO WR PHQWLRQ WKDW WKH\ VXFFHVVIXOO\ PRYHG WR FRPSHO 5KRPEHUJ WR DQVZHU
WKHVH TXHVWLRQV DQG ZHUH JUDQWHG �DQG XVHG� H[WUD GHSRVLWLRQ WLPH WR GR VR� 'NW� ��� DW �� 3ODLQWLIIV
FDQQRW SUHWHQG WKDW WKHUH LV PRUH GDPQLQJ LQIRUPDWLRQ DERXW 5KRPEHUJ¶V LQYROYHPHQW ZLWK &03
WKDW WKH\ ZHUH SUHYHQWHG IURP JHWWLQJ� )XUWKHU� 3ODLQWLIIV¶ FRQWHQWLRQ WKDW 5KRPEHUJ ³LQLWLDOO\
UHIXVHG WR WHVWLI\ DERXW KLV LQYROYHPHQW ZLWK WKH IDNH ,'V´ �3OV¶ 2SS� DW �������� LV IDOVH�
5KRPEHUJ ZDV VKRZQ DQG DVNHG DERXW WKH 6DUNLV ,' LQ WKH LQLWLDO GHSRVLWLRQ� DQG KH SURPSWO\
DQVZHUHG WKDW KH NQHZ QRWKLQJ DERXW LW� 0LOOHQ 'HFO�� ([� ��� �5KRPEHUJ 'HSR�� DW ���������
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3ODLQWLII�DIILOLDWHV� ,G� DW ������ )RU WKLV UHDVRQ� DOO 'HIHQGDQWV¶ VXPPDU\ MXGJPHQW PRWLRQV DV WR

WKH )LUVW &ODLP� XQGHU 5,&2� PXVW EH JUDQWHG DJDLQVW 3ODLQWLIIV 331RU&DO� 3300� 3336:� 33/$�

3326%&� 33&&& �IRUPHUO\ 336%96/2�� 3336*9� 33*&� 33&)&� DQG 3350��

%� 33)$ )DLOHG WR 6KRZ 'DPDJHV 3UR[LPDWHO\ &DXVHG E\ WKH $OOHJHG 5,&2
3UHGLFDWH $FWV RI 3URGXFLQJ RU 7UDQVIHUULQJ )DOVH ,GHQWLILFDWLRQ 'RFXPHQWV�

33)$ GHVFULEHV WKH SUR[LPDWH FDXVDWLRQ DW LVVXH DV LI WKH SUHGLFDWH DFWV ZHUH WKH ³XVH RI

IDNH LGHQWLWLHV WR LQILOWUDWH 3ODLQWLIIV¶ FRQYHQWLRQV´ RU WKH ³XVH RI IDNH ,'V�´ 3OV�¶ 2SS� DW �����±

����� �������� <HW� WKH VROH UHPDLQLQJ DOOHJHG 5,&2 SUHGLFDWH DFW LV WKH SURGXFWLRQ RU WUDQVIHU RI

IDOVH LGHQWLILFDWLRQ GRFXPHQWV LQ YLRODWLRQ RI �� 8�6�&� � �����D���� DQG ���� 7KH VXEVHTXHQW XVH

RI WKH GRFXPHQWV LV QRW D SUHGLFDWH DFW� EXW UDWKHU RQH RI WKH PDQ\ VWHSV LQ WKH FKDLQ RI FDXVDWLRQ

�DORQJ ZLWK 33)$ PDNLQJ WKH GHFLVLRQ WR XQGHUWDNH YDULRXV PHDVXUHV WR SUHYHQW IXWXUH

LQILOWUDWLRQV�� 7KXV� HYHQ WKH FRVW RI VHFXULW\ FRQVXOWLQJ WKDW 33)$ VHHNV WR UHFRYHU LQ WKLV DFWLRQ LV

ZHOO EH\RQG WKH ³ILUVW VWHS´ RI SUR[LPDWH FDXVDWLRQ IURP WKH DOOHJHG 5,&2 SUHGLFDWH DFWV�

$V WR WKH SDUWLFXODU PHDVXUHV WKHPVHOYHV� 33)$ OLVWV WKH XVH RI DLUSRUW VW\OH GHYLFHV�

³LQFUHDVHG SK\VLFDO VHFXULW\� SKRWR DQG VFDQQLQJ WHFKQRORJ\� DQG GDWD FROOHFWLRQ SROLFLHV�´ ,G� DW

��������� +RZHYHU� QRQH RI WKHVH LWHPV DSSHDUV DV FRVWV RQ 33)$¶V LWHPL]DWLRQ RI LWV GDPDJHV� QRU

GRHV WKDW LWHPL]DWLRQ FDWHJRUL]H DQ\ GDPDJHV DV VSHFLILFDOO\ EHLQJ UHODWHG WR SUHYHQWLQJ IXWXUH

LQILOWUDWLRQV� 0LOOHQ 'HFO�� ([� ��� �'DPDJHV &KDUW� DW ������ $QG� DV WR 33)$ PRUH JHQHUDOO\

³LPSOHPHQW>LQJ@ HQKDQFHG VHFXULW\ PHDVXUHV�´ ³FKDQJ>LQJ@ WKHLU SUDFWLFHV WR PRUH IXOO\ YHW WKRVH

ZKR GR EXVLQHVV ZLWK 33)$� DQG FUHDW>LQJ@ PDQGDWRU\ WKUHDW UHVSRQVH DQG HQFRXQWHU WUDLQLQJ IRU

DOO VWDII�´ 33)$ SUHVHQWHG QR HYLGHQFH WKDW LW VSHQW PRQH\ WR LPSOHPHQW DQ\ RI WKHVH PHDVXUHV�

)LQDOO\� 33)$ DVVHUWV WKDW WKHVH VHFXULW\ PHDVXUHV �IRU ZKLFK WKHUH LV QR HYLGHQFH RI DQ\

FRVW WR 33)$� ZHUH QRW YROXQWDU\ EXW QHFHVVDU\ PRGLILFDWLRQV IRU ZKLFK 'HIHQGDQWV DUH OLDEOH�

7KLV FRQWHQWLRQ LV XQVXSSRUWHG E\ ODZ� ORJLF� RU HYLGHQFH� 33)$¶V RQO\ HYLGHQFH IRU WKDW VWDWHPHQW

� 3350 VHHNV RQO\ LQMXQFWLYH UHOLHI� WKHUHIRUH� VXPPDU\ MXGJPHQW IRU GHIHQGDQWV RQ 3350¶V
5,&2 FODLP ZDV DOUHDG\ UHTXLUHG DQG VKRXOG EH JUDQWHG�
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LV WKH GHFODUDWLRQ RI 0HOYLQ *DOORZD\� ZKR ZDV KLUHG E\ 33)$ MXVW WKUHH PRQWKV EHIRUH WKH ILUVW

&03 YLGHR UHOHDVH� +H DVVHUWV WKDW ³VWDII DQG SURYLGHUV ZRXOG QRW FRPH WR WKH RIILFHV DQG KHDOWK

FHQWHUV RU DWWHQG DQ\ 3ODQQHG 3DUHQWKRRG PHHWLQJ DW ZKLFK WKH\ IHOW HLWKHU WKDW WKHUH ZDV D WKUHDW WR

WKHLU ZHOO�EHLQJ RU WKDW WKHLU FRQYHUVDWLRQ ZRXOG EH RYHUKHDUG E\ WKRVH RSSRVHG WR DERUWLRQ�´�

+RZHYHU� 33)$ SUHVHQWHG QR HYLGHQFH WKDW LW H[SHQGHG PRQH\ WR SUHYHQW LQILOWUDWLRQV DW DQ\

RIILFHV RU KHDOWK FHQWHUV� (YHQ LI LW KDG� WKH LGHD WKDW VWDII DQG SURYLGHUV ZRXOG QRW JR WR KHDOWK

FHQWHUV LI WKH\ WKRXJKW WKHLU FRQYHUVDWLRQV WKHUH PLJKW EH RYHUKHDG E\ WKRVH RSSRVHG WR DERUWLRQ LV

IDFLDOO\ DEVXUG� DQ\ SDWLHQW RU SDWLHQW FRPSDQLRQ ZKR FRPHV LQ WKH IDFLOLW\ GRRU PLJKW EH RSSRVHG

WR DERUWLRQ DQG RYHUKHDU FRQYHUVDWLRQV� 33)$ GRHV QRW HYHQ VXJJHVW DQ\ VHFXULW\ PHDVXUHV ZRXOG

SUHYHQW WKDW IURP KDSSHQLQJ�

0RUHRYHU� XQGHU 33)$¶V WKHRU\� QRW MXVW LW EXW DQ\ DERUWLRQ ULJKWV RUJDQL]DWLRQ� VXFK DV WKH

$5+3 RU 1DWLRQDO &RDOLWLRQ RI $ERUWLRQ 3URYLGHUV� FRXOG VXH WKHVH 'HIHQGDQWV DQG UHFRYHU WKH

FRVWV RI YROXQWDU\ VHFXULW\ HQKDQFHPHQWV� VLPSO\ E\ FODLPLQJ WKH HQKDQFHPHQWV ZHUH ³QHFHVVDU\´

WR JHW SHRSOH WR NHHS FRPLQJ WR WKHLU FRQIHUHQFHV LQ WKH ZDNH RI WKH LQILOWUDWLRQV DQG YLGHRV�

&RQYHUVHO\� LI %LR0D[ KDG LQILOWUDWHG RQO\ WKH ���� 1$) PHHWLQJ DQG KDG WKH OXQFK PHHWLQJ ZLWK

'HERUDK 1XFDWROD� 33)$� XQGHU LWV WKHRU\� FRXOG QRQHWKHOHVV UHFRYHU WKH FRVWV RI VHFXULW\

HQKDQFHPHQWV E\ PDNLQJ WKH VDPH FODLP LW PDNHV QRZ� WKH HQKDQFHPHQWV ZRXOG EH QHFHVVDU\

EHFDXVH ³VWDII DQG SURYLGHUV ZRXOG QRW DWWHQG DQ\ PHHWLQJ´ WKDW WKH\ WKRXJKW PLJKW EH LQILOWUDWHG�

8QGHU 33)$¶V WKHRU\� WKH IDFW WKDW %LR0D[ LQILOWUDWHG RQH SDUWLFXODU DERUWLRQ ULJKWV RUJDQL]DWLRQ¶V

PHHWLQJ DV RSSRVHG WR D GLIIHUHQW RQH SOD\V QR UROH LQ 33)$¶V FDXVDWLRQ DUJXPHQW� WKH LQILOWUDWLRQ

RI VRPHERG\¶V PHHWLQJ ³OHG GLUHFWO\´ WR WKH VHFXULW\ H[SHQGLWXUHV� DQG WKHUHIRUH 'HIHQGDQWV DUH

OLDEOH IRU WKRVH FRVWV� 7KLV UHGXFWLR DG DEVXUGXP LV PHUHO\ LOOXVWUDWLYH� KRZHYHU� DV 33)$ IDLOHG WR

SURYLGH DGPLVVLEOH HYLGHQFH RI DQ\ H[SHQGLWXUHV ³QHFHVVLWDWHG´ E\ WKH DOOHJHG SUHGLFDWH DFWV�

&� 3ODLQWLIIV¶ $WWHPSW WR %RRWVWUDS )RUHVHHDELOLW\ DQG ,QWHQWLRQDOLW\ LQWR 3UR[LPDWH

� 'HIHQGDQWV REMHFW WR WKH 'HFODUDWLRQ RI 0HOYLQ *DOORZD\ LQ WKHLU -RLQW (YLGHQWLDU\ 2EMHFWLRQV WR
3ODLQWLIIV¶ 2SSRVLWLRQ (YLGHQFH�
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&DXVDWLRQ $QDO\VLV IRU WKH 3XUSRVH RI (VWDEOLVKLQJ 5,&2 'DPDJHV LV
8QDYDLOLQJ�

,Q WKHLU 6XSSOHPHQWDO %ULHI� 3ODLQWLIIV DUJXH WKDW WKH &RXUW ³VKRXOG GHQ\ 'HIHQGDQWV¶ PRWLRQ

IRU VXPPDU\ MXGJPHQW RQ SUR[LPDWH FDXVDWLRQ XQGHU 5,&2�´ 3OV�¶ 6XSS� 2SS� DW �� +RZHYHU�

'HIHQGDQWV GLG QRW PRYH IRU VXPPDU\ MXGJPHQW VROHO\ RQ WKH LVVXH RI SUR[LPDWH FDXVDWLRQ� WKH\

PRYHG IRU VXPPDU\ MXGJPHQW RQ WKH 5,&2 FODLP LQ LWV HQWLUHW\ RQ YDULRXV JURXQGV� LQFOXGLQJ WKDW

3ODLQWLIIV KDG QRW VXIIHUHG DQ\ GDPDJHV SUR[LPDWHO\ FDXVHG E\ WKH DOOHJHG 5,&2 SUHGLFDWH DFWV�

6HH� H�J�� 'NW� ��� DW ������ 7KXV� LW ZDV 3ODLQWLIIV¶ EXUGHQ WR VKRZ� E\ DGPLVVLEOH HYLGHQFH� WKDW

WKH\ KDG LQFXUUHG VXFK GDPDJHV� $V QRWHG SUHYLRXVO\� WKLV &RXUW¶V 2UGHU GLUHFWHG 3ODLQWLIIV KRZ

WKH\ ZHUH WR GR VR� ³>3@ODLQWLIIV¶ FRXQVHO DUH DGYLVHG WKDW LI DQG ZKHQ WKLV LVVXH LV UDLVHG DJDLQ

�DIWHU WKH FRPSOHWLRQ RI GLVFRYHU\�� LQ WKHLU RSSRVLWLRQ SODLQWLIIV PXVW DGGUHVV WKH FDXVDO FKDLQ IRU

HDFK FDWHJRU\ RI GDPDJHV IRU HDFK SODLQWLII LQVWHDG RI OXPSLQJ FDWHJRULHV RI GDPDJHV DQG SODLQWLIIV

WRJHWKHU�´ 'NW� ��� DW � �HPSKDVLV DGGHG�� 3ODLQWLIIV KDYH HQWLUHO\ IDLOHG WR H[SODLQ� PXVW OHVV

DGGXFH HYLGHQFH WR VXSSRUW� WKH FDXVDO FKDLQ EHWZHHQ WKH DOOHJHG 5,&2 SUHGLFDWH DFWV DQG DQ\

VSHFLILF GDPDJH RU FDWHJRU\ RI GDPDJHV WR DQ\ 3ODLQWLII�

,QVWHDG� 3ODLQWLIIV VSHQG ILYH SDJHV GLVSXWLQJ RQH VHQWHQFH LQ 5KRPEHUJ DQG 1HZPDQ¶V

PRYLQJ SDSHUV� FRQFHUQLQJ WKH UHOHYDQFH RI IRUHVHHDELOLW\ DQG LQWHQW WR WKH SUR[LPDWH FDXVH

DQDO\VLV� DV ZHOO DV GLVFRXUVLQJ RQ ³ILUVW VWHS´ FDXVDWLRQ� GLUHFW Y� LQGLUHFW YLFWLPV� DQG LQWHUYHQLQJ

WKLUG�SDUW\ DFWRUV� 1RW VXUSULVLQJO\� QRQH RI 3ODLQWLIIV¶ FDVHV FRQWUDGLFW WKH IXQGDPHQWDO 5,&2 FDVH

ODZ UHTXLULQJ D SODLQWLII WR SURYH GDPDJHV SUR[LPDWHO\ FDXVHG E\ WKH 5,&2 SUHGLFDWH DFWV DQG

KROGLQJ WKDW IRUHVHHDELOLW\ DORQH LV QRW HQRXJK WR PDNH WKDW VKRZLQJ� H�J��
>$@W PRVW� 3ODLQWLIIV�$SSHOODQWV¶ FDVHV LQGLFDWH WKDW FRXUWV LQ D FLUFXLW RWKHU WKDQ RXUV KDYH
FRQVLGHUHG IRUHVHHDELOLW\ DQG GLUHFWQHVV ZKHQ HYDOXDWLQJ VKRZLQJV RI SUR[LPDWH FDXVH LQ
FDVHV EURXJKW XQGHU WKH $7$� 7KHVH FDVHV GR QRW WUXPS +ROPHV DQG LWV 6XSUHPH &RXUW
SURJHQ\� DQG WKH\ GR QRW HVWDEOLVK WKDW GLUHFWQHVV LV XQQHFHVVDU\� RU WKDW D VKRZLQJ RI
IRUHVHHDELOLW\ LV VXIILFLHQW RQ LWV RZQ WR GHPRQVWUDWH SUR[LPDWH FDXVDWLRQ�

)LHOGV Y� 7ZLWWHU� ,QF�� ��� )��G ���� ��� ��WK &LU� ������
>7@KHVH DUH WZR TXLWH GLVWLQFW TXHVWLRQV� +HUH� WKH KDUP WR .DLVHU SODLQO\ ZDV
IRUHVHHDEOH� DQG IRUHVHHDELOLW\ LV QHHGHG IRU� EXW GRHV QRW HQG WKH LQTXLU\ DV WR� SUR[LPDWH
FDXVDWLRQ�

,Q UH 1HXURQWLQ 0NWJ� 	 6DOHV 3UDFWLFHV /LWLJ�� ��� )��G ��� �� ��VW &LU� ������
7KH FRQFHSWV RI GLUHFW UHODWLRQVKLS DQG IRUHVHHDELOLW\ DUH RI FRXUVH WZR RI WKH ³PDQ\ VKDSHV
>SUR[LPDWH FDXVH@ WRRN DW FRPPRQ ODZ�´ +ROPHV� ��� 8�6�� DW ���� � � � 2XU SUHFHGHQWV
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PDNH FOHDU WKDW LQ WKH 5,&2 FRQWH[W� WKH IRFXV LV RQ WKH GLUHFWQHVV RI WKH UHODWLRQVKLS
EHWZHHQ WKH FRQGXFW DQG WKH KDUP�

+HPL *URXS� //& Y� &LW\ RI 1HZ <RUN� ��� 8�6� �� �� �������

+RZHYHU� 3ODLQWLIIV KDYH D ELJJHU SUREOHP WKDQ XQKHOSIXO FDVH ODZ� (YHQ DVVXPLQJ

DUJXHQGR� FRQWUDU\ WR 6XSUHPH &RXUW DQG 1LQWK &LUFXLW SUHFHGHQW� WKDW SUR[LPDWH FDXVDWLRQ FRXOG

EH HVWDEOLVKHG E\ IRUHVHHDELOLW\ DQG LQWHQW DORQH� 3ODLQWLIIV IDLOHG WR H[SODLQ KRZ� PXFK OHVV SUHVHQW

HYLGHQFH WKDW� WKH\ DFWXDOO\ VXIIHUHG DQ\ IRUHVHHDEOH RU LQWHQGHG GDPDJHV� 7KXV� ZKLOH 3ODLQWLIIV

LQGLUHFWO\ FODLP WKDW ³'HIHQGDQWV LQWHQWLRQDOO\ FDXVHG>@ KDFNLQJ� YDQGDOLVP� DQG DFWV RI YLROHQFH´

�3OV�¶ 6XSS� 2SS� DW ������� WKH\ IDLO WR DUJXH RU HOXFLGDWH WKH OHJDOO\ DFWLRQDEOH QH[XV EHWZHHQ WKH

SURGXFWLRQ RU WUDQVIHU RI IDOVH ,'V DQG WKHLU FODLPHG GDPDJHV�� (YHQ PRUH DVWRQLVKLQJ LV WKH IDFW

WKDW 3ODLQWLIIV GLG QRW SUHVHQW DQ\ HYLGHQFH WKDW WKH\ DFWXDOO\ VXIIHUHG DQ\ SDUWLFXODU LQVWDQFH RI

GDPDJH�

,Q RWKHU ZRUGV� 3ODLQWLIIV KDYH SUHVHQWHG QR DFWXDO HYLGHQFH RI D KDFN� YDQGDOLVP� DFWV RI

YLROHQFH� RU DQ\ RWKHU KDUP� ,Q IDFW� 3ODLQWLIIV¶ SDSHUV GR QRW DQVZHU DQ\ RI WKH EDVLF

³ZKR�ZKDW�ZKHQ�ZKHUH�KRZ´ TXHVWLRQV DERXW DQ\ RI WKHVH GDPDJH HOHPHQWV� :KDW ZDV KDFNHG"

:KHQ DQG KRZ" 'LG WKH KDFN DFWXDOO\ FDXVH DQ\ GLUHFW GDPDJH WR ZKDWHYHU ZDV KDFNHG� RU RQO\

LQGLUHFW" :KDW ZDV YDQGDOL]HG" :KHQ" :K\ GR 3ODLQWLIIV DWWULEXWH LW WR WKH 'HIHQGDQWV"� +RZ LV

DQ\ RI WKLV UHODWHG WR WKH PRQH\ VSHQW E\ RQH DIILOLDWH IRU D JULHI�VWUHVV KRWOLQH� RU DQRWKHU IRU

OLJKWLQJ� RU DQRWKHU IRU NH\ IREV� RU DQRWKHU IRU PRQLWRULQJ VRFLDO PHGLD� RU DQRWKHU IRU H[WUD

VHFXULW\ JXDUGV GXULQJ ODZIXO IUHH VSHHFK GHPRQVWUDWLRQV" 1RU LV WKHUH WHVWLPRQ\ WKDW WKH DIILOLDWHV

LQ IDFW VSHQW PRQH\ LQ WKRVH ZD\V�

� 6HH� H�J�� +LJJLQV Y� .HQWXFN\ 6SRUWV 5DGLR� //&� &DVH 1R� �����FY�����-0+� ���� 8�6� 'LVW�
/(;,6 ������ DW 
��� ��� �� �(�'� .\� 0DU� ��� ����� �KROGLQJ WKDW� DOWKRXJK WKH SODLQWLIIV �D
UHIHUHH DQG KLV EXVLQHVV� PD\ KDYH ³YDOLG WRUW FODLPV DJDLQVW WKH WKLUG�SDUWLHV ZKR GLUHFWO\
FRQWDFWHG� KDUDVVHG� DQG PDGH IDOVH FRPPHQWV DERXW WKHP�´ DOO FODLPV DJDLQVW WKH GHIHQGDQWV �UDGLR
KRVWV�� ZKRVH FRQWLQXLQJ QHJDWLYH FRPPHQWDU\ OLNHO\ IHG WKH FDPSDLJQ RI KDUDVVLQJ SKRQH FDOOV
DQG VSDUNHG )%, LQYHVWLJDWLRQ� KDG WR EH GLVPLVVHG� WKH GHIHQGDQWV ³GLG QRW PDNH DQ\RQH FRQWDFW
WKH 3ODLQWLIIV GLUHFWO\ RU HQFRXUDJH YLHZHUV WR PDNH GHDWK WKUHDWV WRZDUG WKH 3ODLQWLIIV´��
� 0LOOHQ 'HFO�� ([� ��� �'DPDJHV &KDUW� S� �� DQG ([� ��� �33&&&�7RVK� DW ������±�������
������±������ ������������ �YDQGDOLVP FDXVHG E\ H[�ER\IULHQG RI FOLQLF HPSOR\HH FKDUJHDEOH WR
'HIHQGDQWV��
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3ODLQWLIIV¶ PDLQ RSSRVLWLRQ EULHI �'NW� ���� GRHV QRW VKHG DQ\ IXUWKHU OLJKW� $V QRWHG DERYH�

QRQH RI WKH 3ODLQWLII�DIILOLDWHV HYHQ VXJJHVWHG WKDW WKH\ DUH HQWLWOHG WR GDPDJHV XQGHU 5,&2�

,QVWHDG� LQ WKH GLVFXVVLRQ RI WKH IUDXG FODLP �� D FODLP EURXJKW VROHO\ E\ 33)$� 33*&�33&)&�

DQG 3350 �ZKLFK LV QRW VHHNLQJ GDPDJHV� �� 3ODLQWLIIV VWDWH WKDW WKHLU GDPDJHV LQFOXGH�
��� SK\VLFDO DQG ,7�UHODWHG VHFXULW\ FRVWV� LQFOXGLQJ FRVWV UHODWHG WR VDIHJXDUGLQJ WDSHG
LQGLYLGXDOV� ��� FRVW RI UHSDLULQJ� FOHDQLQJ XS� RU UHSODFLQJ GDPDJHV WR EXLOGLQJV DQG
SHUVRQDO SURSHUW\ DULVLQJ IURP YDQGDOLVP� DUVRQ� DQG RWKHU VHFXULW\ LQFLGHQWV� ��� ORVW
UHYHQXH GXH WR ORVW RSSRUWXQLW\ WR WUHDW SDWLHQWV GXH WR WKH XQDYDLODELOLW\ RI WKH 3ODQQHG
3DUHQWKRRG RQOLQH DSSRLQWPHQW VFKHGXOLQJ V\VWHP EHFDXVH RI D KDFN� DQG ��� RWKHU FRVWV
UHODWHG WR 'HIHQGDQWV¶ ZURQJIXO FRQGXFW� VXFK DV VWDII WLPH UHVSRQGLQJ WR WKH YLGHRV�
VHFXULW\ WUDLQLQJ IRU KHDOWK FHQWHU VWDII� DQG OHJDO DQG RWKHU YHQGRU IHHV�

3OV�¶ 2SS� DW ��������� 1RQH RI WKH 3ODLQWLIIV� LQFOXGLQJ WKH RQHV DFWXDOO\ EULQJLQJ WKH IUDXG FODLP�

RIIHUHG D VLQJOH GHFODUDWLRQ VXEVWDQWLDWLQJ WKDW D VLQJOH H[SHQGLWXUH ZDV UHODWHG WR D VLQJOH LQVWDQFH

RI WKH ³IRUHVHHDEOH DQG LQWHQGHG´ KDUPV IURP 'HIHQGDQWV¶ DFWLRQV� 8QGHU DQ\ WKHRU\ RI SUR[LPDWH

FDXVDWLRQ� QR 3ODLQWLII KDV HVWDEOLVKHG WKH H[LVWHQFH RI GDPDJHV SUR[LPDWHO\ FDXVHG E\ WKH DOOHJHG

5,&2 SUHGLFDWH DFWV� 6XPPDU\ MXGJPHQW VKRXOG EH JUDQWHG DJDLQVW DOO 3ODLQWLIIV RQ &ODLP 2QH�
,,,� 3/$,17,))6 +$9( )$,/(' 72 &5($7( $ 75,$%/( ,668( 2) )$&7 7+$7

5+20%(5* 25 1(:0$1 &2163,5(' 72 &200,7 7257,286 $&76�

3ODLQWLIIV KDYH DFNQRZOHGJHG WKDW� WR HVWDEOLVK FRQVSLUDF\ OLDELOLW\ IRU 5KRPEHUJ RU

1HZPDQ� WKH\ ZRXOG QHHG WR SURYH 5KRPEHUJ DQG 1HZPDQ¶V SHUVRQDO SDUWLFLSDWLRQ LQ� RU

NQRZOHGJH RI� WRUWLRXV DFWV DV ZHOO DV HYLGHQFH RI WKHLU FRQVHQW WR RU DSSURYDO RI WKRVH WRUWLRXV DFWV�

3OV�¶ 2SS� DW ��������� ��������� 7KH HYLGHQFH GRHV QRW VXSSRUW 3ODLQWLIIV¶ DVVHUWLRQ WKDW

³5KRPEHUJ DQG 1HZPDQ NQHZ DERXW� DSSURYHG RI� DQG SDUWLFLSDWHG LQ´ DQ\ IUDXGXOHQW

PLVUHSUHVHQWDWLRQV VXSSRVHGO\ PDGH E\ &03 RU %LR0D[� ,G� DW ���������� 7R WKH FRQWUDU\� WKH

HYLGHQFH LQGLFDWHV WKDW 'DOHLGHQ ZDV ³WKH ULQJPDVWHU´ ZKR PDQDJHG WKH GD\�WR�GD\ DIIDLUV RI &03

DQG %LR0D[ DQG ZDV WKH RQO\ SHUVRQ UHVSRQVLEOH IRU UHFUXLWLQJ DQG WUDLQLQJ ³KLV´ DFWRUV� 'NW� ����

DW ����� ����� 'DOHLGHQ 'HFO� �'NW� ������� � ���� ZKHUHDV 5KRPEHUJ DQG 1HZPDQ KDG QR SHUVRQDO

� ,W PXVW EH UHLWHUDWHG WKDW 5KRPEHUJ DQG 1HZPDQ DUH QRW QDPHG LQ WKH WUHVSDVV FODLP� DQG
3ODLQWLIIV KDYH DFNQRZOHGJHG WKDW WKHLU FRQVSLUDF\ FODLP RQO\ HQFRPSDVVHV WKH IUDXGXOHQW
PLVUHSUHVHQWDWLRQ FODLP� 3OV�¶ 2SS� DW �������� �FLWLQJ 5KRPEHUJ�1HZPDQ 06- DW ����
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LQYROYHPHQW ZLWK %LR0D[� DQG WKHLU PLQLPDO &03�UHODWHG DFWLYLWLHV GLG QRW HQWDLO VSHFLILFDOO\

GLUHFWLQJ DQ\ DJHQW�V� WR HQJDJH LQ WRUWV� VSHFLILFDOO\ DXWKRUL]LQJ DQ\ DJHQW�V� WR HQJDJH LQ WRUWV� RU

SHUVRQDOO\ SDUWLFLSDWLQJ LQ WRUWLRXV FRQGXFW� )UDQFHV 7� Y� 9LOO� *UHHQ 2ZQHUV $VV¶Q� �� &DO� �G

���� ������ ���������

3ODLQWLIIV¶ RSSRVLWLRQ EULHI PDNHV QXPHURXV PLVOHDGLQJ FODLPV E\ VWDWLQJ WKDW ³'HIHQGDQWV´

PDGH IDOVH VWDWHPHQWV DERXW %LR0D[ WR WKH 6WDWH RI &DOLIRUQLD� SURFXUHG DQG XVHG IDOVLILHG GULYHUV¶

OLFHQVHV� VLJQHG FRQWUDFWV� DWWHQGHG HYHQWV ZLWK GLVJXLVHG LGHQWLWLHV� DQG UHFRUGHG 3ODLQWLIIV ZLWKRXW

WKHLU FRQVHQW� HYHQ WKRXJK LW LV XQGLVSXWHG WKDW 5KRPEHUJ DQG 1HZPDQ GLG QRQH RI WKHVH WKLQJV�

3OV�¶ 2SS� DW ������ �������� �������� ��������� ��������� ��������� ��������� ������� �����������

��������� ��������� $GGLWLRQDOO\� DOWKRXJK 3ODLQWLIIV DVVHUW WKDW 'DOHLGHQ DVNHG 5KRPEHUJ DQG

1HZPDQ WR VHUYH DV &03 ERDUG PHPEHUV IRU WKH VSHFLILF SXUSRVH RI XVLQJ WKHLU ³H[SHUWLVH´ LQ

XQGHUFRYHU ³PHWKRGRORJ\�´ LG� DW ������� ��������� �������� ��������� WKH FLWHG GHSRVLWLRQ

WHVWLPRQ\ DFWXDOO\ LQGLFDWHV WKDW 'DOHLGHQ DVNHG WKHP WR VHUYH DV &03 ERDUG PHPEHUV EHFDXVH

WKH\ ZHUH WUXVWZRUWK\ VLQFH WKH\ XQGHUVWRRG WKH LPSRUWDQFH RI NHHSLQJ WKH H[LVWHQFH RI DQ

LQYHVWLJDWLRQ SULYDWH �L�H�� WKH\ ZRXOG ³DSSUHFLDWH>@ WKH PHWKRGRORJ\´� JLYHQ WKHLU EDFNJURXQGV�

0D\R 'HFO�� ([� � �'DOHLGHQ 'HS� ,� DW �������������

)XUWKHU� WKH PHDJHU HYLGHQFH FLWHG IRU WKH FODLP WKDW 'DOHLGHQ ³NHSW 5KRPEHUJ XSGDWHG LQ

UHDO WLPH RQ KLV DFWV RI GHFHLW�´ 3OV�¶ 2SS� DW ����������� ��������� FRQVLVWV RI WKUHH HPDLOV VHQW

RYHU WKH FRXUVH RI �� PRQWKV� ZKLFK SURYLGHG OLWWOH WR QR GHWDLO DERXW WKH VSHFLILFV RI KRZ WKH

LQYHVWLJDWLRQ ZDV EHLQJ FDUULHG RXW� 6HH� H�J�� 0D\R 'HFO�� ([� �� �OLPLWHG GHWDLOV LQ HPDLO VLPSO\

QRWH WKDW ³VLWH YLVLWV´ ZHUH VXFFHVVIXO DQG 3ODLQWLIIV 3350 DQG 33*& ³ERWK DJUHHG WR DOWHU

SURFHGXUHV DQG WR VHOO LQGLYLGXDO VSHFLPHQV WR PD[LPL]H SURILW PDUJLQV´��

0XFK RI WKH ³HYLGHQFH´ WKDW 3ODLQWLIIV RIIHU DJDLQVW 1HZPDQ DPRXQWV WR DQ �XQVWDWHG�

�� 3ODLQWLIIV¶ FRQVSLUDF\ WKHRU\ DOVR IDLOV EHFDXVH WKH\ KDYH RIIHUHG QR HYLGHQFH WR SURYH� DV
UHTXLUHG E\ WKH VHFRQG SDUW RI WKH )UDQFHV 7� WHVW� ³WKDW DQ RUGLQDULO\ SUXGHQW SHUVRQ� NQRZLQJ ZKDW
WKH GLUHFWRU NQHZ DW WKDW WLPH� ZRXOG QRW KDYH DFWHG VLPLODUO\ XQGHU WKH FLUFXPVWDQFHV�´ )UDQFHV
7�� �� &DO� �G DW ������� VHH 'RF� ��� DW ��� Q��� �DQG FLWHG FDVHV��
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UHTXHVW WR GUDZ QHJDWLYH LQIHUHQFHV EDVHG RQ KLV DVVHUWLRQ RI WKH SULYLOHJH DJDLQVW VHOI�

LQFULPLQDWLRQ� 3OV�¶ 2SS� DW �������� �������� ������� ��������� FI� LG� DW ������� 	 Q����� +RZHYHU�

3ODLQWLIIV GLG QRW HYHQ DWWHPSW WR PHHW WKHLU EXUGHQ WR SURYH WKDW DQ DGYHUVH LQIHUHQFH ZRXOG EH

FRQVWLWXWLRQDOO\ SHUPLVVLEOH LQ WKLV FDVH� DV WKH\ IDLOHG WR SURYLGH LQGHSHQGHQW HYLGHQFH ZLWK

UHVSHFW WR HDFK IDFWXDO LVVXH WR ZKLFK WKH\ DUH UHTXHVWLQJ WKH LQIHUHQFH� DQG WKH\ GLG QRW

GHPRQVWUDWH WKDW WKH\ FRXOG QRW REWDLQ WKH UHTXHVWHG LQIRUPDWLRQ IURP DQRWKHU VRXUFH� 6HH 'NW� ���

DW ��������� 'RH Y� *ODQ]HU� ��� )��G ����� ������� ��WK &LU� �������� 0RUHRYHU� D IHZ VWDWHPHQWV

DWWULEXWHG WR 1HZPDQ LQGLFDWLQJ WKDW KH KDG ³DGYLVHG´ 'DOHLGHQ� 3OV�¶ 2SS� DW ������� GR QRW VKRZ

WKDW 1HZPDQ NQHZ RI� RU ZDV LQYROYHG LQ� DQ\ LOOHJDO RU WRUWLRXV DFWV� 7R WKH FRQWUDU\� RQH HPDLO

FLWHG E\ 3ODLQWLIIV H[SUHVVO\ VWDWHV� ³:H DOZD\V DELGH E\ DOO ORFDO DQG IHGHUDO ODZV�´ 0D\R 'HFO��

([� ��� $OVR� ZKHQ UHDG LQ FRQWH[W� WKH IHZ UHIHUHQFHV E\ 1HZPDQ WR &03¶V ZRUN EHLQJ ³P\

SURMHFW´ RU ³RQH RI P\ SODQV´ ZHUH LQWHQGHG WR LQGLFDWH WKDW� XQOLNH ³D ORW RI SHRSOH >ZKR@ DUH

SDUWLFLSDWLQJ LQ VSHDNLQJ RQ WKH VXEMHFW�´ 1HZPDQ �DQG 2SHUDWLRQ 5HVFXH� ZHUH DFWXDOO\ LQYROYHG

ZLWK &03¶V ZRUN� DPRQJ YDULRXV RWKHU SURMHFWV� 0D\R 'HFO�� ([� ��� �����

$GGLWLRQDOO\� 3ODLQWLIIV PLVFKDUDFWHUL]H HYLGHQFH LQ DQ DWWHPSW WR SDLQW 1HZPDQ �DQG QRQ�

SDUW\ 2SHUDWLRQ 5HVFXH� DV VXSSRUWHUV RI YLROHQFH DJDLQVW DERUWLRQ SURYLGHUV� 3OV�¶ 2SS� DW ������

�� 7KH RQO\ FLWH SURYLGHG IRU WKH FODLP WKDW 1HZPDQ ³DVVLVWHG 'DOHLGHQ DQG &03 ZLWK IXQGUDLVLQJ�
DQG DGYLVHG RQ SURMHFW JRDOV� XQGHUFRYHU DFWLYLWLHV� XVH RI IDNH QDPHV DQG ,'V� DQG RWKHU DFWLRQV RI
&03 µWKURXJKRXW WKH WKUHH�\HDU XQGHUFRYHU LQYHVWLJDWLRQ¶´ LV 1HZPDQ¶V LQYRFDWLRQ RI KLV )LIWK
$PHQGPHQW SULYLOHJH GXULQJ KLV GHSRVLWLRQ� 3OV�¶ 2SS� DW ������ �FLWLQJ 6WHUN 'HFO�� ([� ����
�� 3ODLQWLIIV¶ DVVHUWLRQ WKDW 1HZPDQ¶V LQYRFDWLRQ RI WKH SULYLOHJH LV DQ DGPLVVLRQ ³WKDW H[SODLQLQJ
KLV UROH ZRXOG LQFULPLQDWH KLP�´ 3OV�¶ 2SS� DW ��������� LV ZURQJ� WKH SULYLOHJH HQFRPSDVVHV
LQIRUPDWLRQ WKDW ³LWVHOI LV QRW LQFXOSDWRU\´ ZKHUH WKH LQGLYLGXDO EHOLHYHV WKDW UHTXHVWHG LQIRUPDWLRQ
³FRXOG EH XVHG LQ D FULPLQDO SURVHFXWLRQ� RU FRXOG OHDG WR RWKHU HYLGHQFH WKDW FRXOG EH XVHG LQ WKDW
PDQQHU�´ 8QLWHG 6WDWHV Y� +XEEHOO� ��� 8�6� ��� �� ������� *ODQ]HU� ��� )��G DW �����
�� 3ODLQWLIIV DOVR PLVFKDUDFWHUL]H WKH HYLGHQFH LQ DQ DWWHPSW WR FODLP WKDW WKHUH ZDV VRPH VRUW RI
VHFUHWLYH SDFW EHWZHHQ &03¶V ERDUG PHPEHUV WR QRW FUHDWH D SDSHU WUDLO� 3OV�¶ 2SS� DW ����������
������ �������� ��������� 7KH HPDLO GLVFXVVLRQ UHOLHG RQ E\ 3ODLQWLIIV �0D\R 'HFO�� ([� ���
RFFXUUHG RYHU WZR \HDUV DIWHU &03¶V ZRUN EHJDQ� DQG PHUHO\ DPRXQWV WR D VXJJHVWLRQ WKDW RQH
SDUWLFXODU FRPSOH[ VXEMHFW �VWUDWHJLF FRQVLGHUDWLRQV UHODWLQJ WR WKH XSFRPLQJ SXEOLFDWLRQ RI &03¶V
YLGHRV� VKRXOG EH GLVFXVVHG E\ SKRQH� QRW DQ ³LQVWUXFWLRQ´ WR KLGH LQFULPLQDWLQJ HYLGHQFH�
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�������� 7KH GRFXPHQWV UHOLHG XSRQ E\ 3ODLQWLIIV H[SUHVVO\ GLVSURYH WKDW FODLP� 6WHUN 'HFODUDWLRQ

([KLELW ��� D SULQWRXW IURP DQ 2SHUDWLRQ 5HVFXH ZHEVLWH� LQFOXGHV D OLQN WR D 'LVFODLPHU WKDW VWDWHV�

³7KLV VLWH � � � LV LQ QR ZD\ PHDQW WR HQFRXUDJH RU LQFLWH YLROHQFH RI DQ\ NLQG DJDLQVW DERUWLRQ

FOLQLFV� DERUWLRQLVWV� RU WKHLU VWDII� :H GHQRXQFH DFWV RI YLROHQFH DJDLQVW DERUWLRQ FOLQLFV DQG

SURYLGHUV LQ WKH VWURQJHVW WHUPV�´�� 7HOOLQJO\� 3ODLQWLIIV IDLOHG WR PHQWLRQ WKLV 'LVFODLPHU HYHQ

WKRXJK D OLQN WR LW FOHDUO\ DSSHDUV DW WKH HQG RI WKH VHFRQG SDUDJUDSK RI 6WHUN 'HFODUDWLRQ ([KLELW

����� 0RUHRYHU� RWKHU HYLGHQFH FLWHG E\ 3ODLQWLIIV LQGLFDWHV WKDW ³1HZPDQ ZDV YHU\ H[SOLFLW DERXW

DYRLGLQJ YLROHQFH�´ 6WHUN 'HFO�� ([� �� �5KRPEHUJ 'HSR�� DW ������������� DQG 3ODLQWLIIV¶ FODLP

WKDW ³1HZPDQ KDV GHVFULEHG WKH PXUGHU RI DQ DERUWLRQ GRFWRU DV µMXVWLILDEOH GHIHQVLYH DFWLRQ¶´ LV

SDWHQWO\ IDOVH� 6HH 'NW� ��� DW ��� Q������

)LQDOO\� 'DOHLGHQ� 1HZPDQ� DQG 5KRPEHUJ¶V H[SUHVVHG KRSH WKDW WKH H[SRVXUH RI 3ODQQHG

3DUHQWKRRG¶V LOOHJDO DQG XQHWKLFDO DFWV ZRXOG OHDG WR LQYHVWLJDWLRQ� FULPLQDO SURVHFXWLRQ� DQG

SXEOLF GHIXQGLQJ LV QRW DQ XQODZIXO SXUSRVH� 3UHVXPDEO\� DQLPDO ULJKWV DFWLYLVWV ZKR FRQGXFW

XQGHUFRYHU LQYHVWLJDWLRQV WKDW H[SRVH KRUULILF DFWV RI DQLPDO DEXVH KRSH WKDW WKRVH UHVSRQVLEOH IRU

VXFK DFWV IDFH VLPLODU FRQVHTXHQFHV� KRSLQJ WKDW FULPLQDOV UHFHLYH SXQLVKPHQW XQGHU WKH ODZ LV QRW

DQ LPSURSHU SXUSRVH� $OVR� WKH IDFW WKDW 5KRPEHUJ DQG 1HZPDQ RSSRVH DERUWLRQ RQ UHOLJLRXV RU

PRUDO JURXQGV�� LV FHUWDLQO\ QRW HYLGHQFH RI DQ\ QHIDULRXV RU XQODZIXO SXUSRVH� DV -XVWLFH

�� 'HI� 5KRPEHUJ�1HZPDQ 5HTXHVW IRU -XG� 1RWLFH� ([� ��� �KWWS���DERUWLRQGRFV�RUJ�GLVFODLPHU��
�� $GGLWLRQDOO\� DOWKRXJK 3ODLQWLIIV RIIHUHG LQWR HYLGHQFH RQH SDJH RI D &KULVWLDQ WKHRORJLFDO VWXG\
FR�DXWKRUHG E\ 1HZPDQ� WKH\ RPLWWHG RWKHU SDJHV WKDW XQHTXLYRFDOO\ VWDWH WKDW LQGLYLGXDOV ODFN WKH
DXWKRULW\ WR WDNH WKH ODZ LQWR WKHLU RZQ KDQGV� 'HI� 5KRPEHUJ�1HZPDQ 5HTXHVW IRU -XG� 1RWLFH�
([� ��� DW SS� ������ ���
�� 3ODLQWLIIV VLPLODUO\ GLVWRUW WKH HYLGHQFH LQ DQ DWWHPSW WR PDQXIDFWXUH D QRQ�H[LVWHQW JRDO RI
5KRPEHUJ� 'DOHLGHQ� DQG�RU &03 WR LQFLWH YLROHQFH LQ UHVSRQVH WR &03¶V YLGHRV� 1XPHURXV
GRFXPHQWV RIIHUHG E\ 3ODLQWLIIV GHPRQVWUDWH D SXUSRVH WR ³VHHN RXW WKH WUXWK´ DERXW� DQG SXEOLFO\
H[SRVH� LOOHJDO DFWLYLWLHV ZLWKLQ WKH IHWDO WLVVXH SURFXUHPHQW DQG DERUWLRQ LQGXVWULHV LQ RUGHU WR
SURPSW LQYHVWLJDWLRQV DQG FULPLQDO SURVHFXWLRQV� 6HH� H�J�� 'NW� ��� DW ������ 	 Q���� 1RQH
PHQWLRQV YLROHQFH RU FULPLQDO DFWLYLW\ RI DQ\ NLQG�
�� 3ODLQWLIIV VHHN WR ³FRQYLFW´ 5KRPEHUJ DQG 1HZPDQ RI KDYLQJ D ORQJ KLVWRU\ RI RSSRVLQJ
DERUWLRQ DQG XVLQJ WKHLU NQRZOHGJH DERXW DERUWLRQ SUDFWLFH DQG SUDFWLWLRQHUV WR JDLQ �WKURXJK
ODZIXO PHDQV� LQIRUPDWLRQ DERXW DERUWLRQ EXVLQHVVHV WKDW WKH\ PLJKW ZLVK WR VKLHOG IURP SXEOLF
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2¶&RQQRU IDPRXVO\ REVHUYHG� ³>P@HQ DQG ZRPHQ RI JRRG FRQVFLHQFH FDQ GLVDJUHH� DQG ZH

VXSSRVH VRPH DOZD\V VKDOO GLVDJUHH� DERXW WKH SURIRXQG PRUDO DQG VSLULWXDO LPSOLFDWLRQV RI

WHUPLQDWLQJ D SUHJQDQF\� HYHQ LQ LWV HDUOLHVW VWDJH�´ 3ODQQHG 3DUHQWKRRG Y� &DVH\� ��� 8�6� ����

��� ������ �2¶&RQQRU� -���
,9� 3/$,17,))6 33)$ $1' 33*& ',' 127 ,1&85 $1< 352;,0$7(/< &$86('

'$0$*(6 )520 7+( $//(*(' )5$8'8/(17 5(35(6(17$7,216�

$� 33)$ DQG 33*&�33&)& )DLOHG WR 6KRZ 3UR[LPDWHO\ &DXVHG 'DPDJHV�

$V ZLWK WKHLU 5,&2 FODLP� 3ODLQWLIIV 33)$ DQG 33*&�33&)& GHYRWH PXFK HIIRUW WR

HVWDEOLVKLQJ D WKHRU\ RI UHFRYHU\ WKDW UHOLHV QRW RQ SUR[LPDWH FDXVDWLRQ EXW RQ IRUHVHHDELOLW\��� 3OV�¶

2SS� DW ��±��� +RZHYHU� 33)$ DQG 33*&�33&)& KDYH IDLOHG WR SUHVHQW HYLGHQFH EDFNLQJ XS WKHLU

WKHRU\ RU� DV QRWHG DERYH� HVWDEOLVKLQJ DQ\ GDPDJHV�

3ODLQWLIIV DVVHUW WKDW ³>W@KH KLVWRU\ RI WKH DQWL�DERUWLRQ PRYHPHQW DQG LWV DVVRFLDWLRQ ZLWK

WKUHDWV� KDUDVVPHQW DQG YLROHQFH GLUHFWHG DW DERUWLRQ SURYLGHUV PDGH HYHU\WKLQJ WKDW KDSSHQHG DIWHU

WKH YLGHR UHOHDVH µDQ HQWLUHO\ SUHGLFWDEOH RXWFRPH�¶ 6HH ([SHUW 5HSRUW RI 'DYLG 6� &RKHQ DW �� ��

�0D\R 06- 2SS� 'HFO� ([� ����´ ,G� DW ������� +RZHYHU� LQ KLV GHSRVLWLRQ� &RKHQ ZDV XQDEOH WR

SURYLGH DQ\ VSHFLILFV DERXW WKH DOOHJHG DVVRFLDWLRQ RI WKH DQWL�DERUWLRQ PRYHPHQW ZLWK WKUHDWV�

KDUDVVPHQW� DQG YLROHQFH� LQVWHDG UHO\LQJ DOPRVW HQWLUHO\ RQ EDUH QXPEHUV SXEOLVKHG E\ 1$)� +H

NQHZ YLUWXDOO\ QRWKLQJ DERXW KRZ 1$) JDWKHUHG WKRVH QXPEHUV� DQG 3ODLQWLIIV KDYH PDGH QR

DWWHPSW WR VXSSOHPHQW KLV ³H[SHUW´ NQRZOHGJH ZLWK DFWXDO HYLGHQFH� &I� 6HFRQG 6XSS� 0LOOHQ 'HFO�

,Q 6XSSRUW RI 06-� ([� ��� �&RKHQ 'HSR�� DW ����������������

VFUXWLQ\� 7KHVH DFWLYLWLHV DUH QRW HYLGHQFH RI OLDELOLW\ RQ DQ\ FDXVH RI DFWLRQ�
�� 3ODLQWLIIV VHHP WR KDYH IRUJRWWHQ WKDW WKH (LJKWK &ODLP� IRU IUDXGXOHQW PLVUHSUHVHQWDWLRQ� ZDV
EURXJKW E\ 33)$� 33*&�33&)&� DQG 3350 RQO\� )$&� �� �������� 3350 VHHNV RQO\ LQMXQFWLYH
UHOLHI� 0LOOHQ 'HFO�� ([� ��� �'DPDJHV &KDUW�� DW ��� QRWH �� 7KXV� RQO\ 33)$¶V DQG
33*&�33&)&¶V GDPDJHV FODLPV DUH UHOHYDQW WR WKH IUDXGXOHQW PLVUHSUHVHQWDWLRQ FODLP�
�� 3ODLQWLIIV¶ UHOLDQFH RQ DQ H[SHUW ZLWQHVV WR SURYH WKDW WKH 'HIHQGDQWV KDG WR KDYH NQRZQ ZKDW
UDQGRP WKLUG SDUWLHV ZRXOG GR �WKRXJK QRW VD\LQJ ZKDW WKH\ DFWXDOO\ GLG� DSSDUHQWO\ UHSODFHV WKHLU
SULRU SODQ WR VKRZ ³FRQQHFWLRQV EHWZHHQ 'HIHQGDQWV DQG WKLUG SDUW\ DFWRUV ZKR VSRQVRUHG RU
HQFRXUDJHG SURWHVW DFWLYLW\ DLPHG DW 3ODQQHG 3DUHQWKRRG�´ 5HTXHVW IRU 'HIHUUDO RI 5XOLQJ RQ 06-
�'NW� ����� DW �������� 3ODLQWLIIV¶ LQDELOLW\ WR SURGXFH HYLGHQFH RI DQ\ VXFK FRQQHFWLRQV VSHDNV
YROXPHV�
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%XW WKH ODFN RI HYLGHQFH RI D ³KLVWRULFDO EDFNGURS RI YLROHQFH DQG KDUDVVPHQW DLPHG DW

3ODQQHG 3DUHQWKRRG DQG RWKHU DERUWLRQ SURYLGHUV�´ 3OV�¶ 2SS� DW ��������� LV QRW WKH PRVW

VLJQLILFDQW IDLOXUH RI 33)$¶V DQG 33*&�33&)&¶V GDPDJHV WKHRU\� 5DWKHU� WKH PRVW VLJQLILFDQW

IDLOXUH LV WKH ODFN RI HYLGHQFH DERXW ³HYHU\WKLQJ WKDW KDSSHQHG DIWHU WKH YLGHR UHOHDVH´ WKDW WKH\

DVVHUW ZDV ³HQWLUHO\ SUHGLFWDEOH�´ :KDW KDSSHQHG DIWHU WKH UHOHDVH" 3ODLQWLIIV GRQ¶W VD\� PXFK OHVV

SURYLGH DQ\ HYLGHQFH RI� ZKDW WKLV ³HQWLUHO\ SUHGLFWDEOH RXWFRPH´ ZDV� :DV LW OHWWHUV WR WKH HGLWRU"

&RQJUHVVLRQDO LQYHVWLJDWLRQV ILQGLQJ WKDW PXOWLSOH 3ODLQWLIIV OLNHO\ YLRODWHG WKH ODZ" %R\FRWWV"

'HIXQGLQJ �RU HIIRUWV WR GHIXQG�" �3ODQQHG3DUHQWKRRG6HOOV%DE\3DUWV" /HJLVODWLRQ" /DZIXO�

SHDFHIXO GHPRQVWUDWLRQV DW FOLQLFV" 3HRSOH KROGLQJ VLJQV RYHU IUHHZD\ RYHUSDVVHV" :KLOH 3ODLQWLIIV

FRQWHQG WKDW ³'HIHQGDQWV NQHZ RU VKRXOG KDYH NQRZQ WKDW WKH UHOHDVH RI WKHLU IUDXGXOHQWO\ REWDLQHG

YLGHRV ZRXOG FDXVH DQ LQFUHDVH LQ FULPLQDO DFWLYLW\ GLUHFWHG DW 3ODQQHG 3DUHQWKRRG�´ LG� DW ������

��� WKH\ GLG QRW SXW D VFLQWLOOD RI HYLGHQFH LQWR WKH UHFRUG VKRZLQJ DQ\ FULPLQDO DFWLYLW\� PXFK OHVV

DQ LQFUHDVH LQ FULPLQDO DFWLYLW\� IROORZLQJ WKH &03 YLGHR UHOHDVHV� :LWKRXW VXFK HYLGHQFH� WKHUH LV

QRWKLQJ WR ZKLFK DQ\ SDUWLFXODU H[SHQGLWXUH RU FDWHJRU\ RI GDPDJHV FDQ EH WLHG LQ WKH FDXVDO FKDLQ�

HYHQ LI 33)$ DQG�RU 33*&�33&)& KDG RIIHUHG HYLGHQFH HVWDEOLVKLQJ VXFK H[SHQGLWXUHV�

3ODLQWLIIV GLG QRW FUHDWH D WULDEOH LVVXH RI IDFW DV WR ZKHWKHU DQ\ GDPDJHV ZHUH SUR[LPDWHO\

FDXVHG E\ WKH DOOHJHG IUDXG��� 6XPPDU\ MXGJPHQW VKRXOG EH JUDQWHG RQ &ODLPV 7KUHH DQG (LJKW�

%� 3ODLQWLIIV &DQQRW &ROOHFW 5HSXWDWLRQDO 'DPDJHV�

6XPPDU\ MXGJPHQW RQ &ODLPV 7KUHH DQG (LJKW LV DSSURSULDWH IRU D VHFRQG UHDVRQ�

UHSXWDWLRQDO GDPDJHV ZHUH GLVFODLPHG E\ 3ODLQWLIIV DQG DUH EDUUHG E\ WKH )LUVW $PHQGPHQW�

3ODLQWLIIV FRQFHGH WKDW WKH\ DUH VHHNLQJ ³HFRQRPLF´ GDPDJHV DULVLQJ IURP WKLUG�SDUW\ UHDFWLRQ WR

WKH SXEOLFDWLRQ RI WKH &03 YLGHRV� \HW WKH\ WU\ WR DUJXH WKDW WKH\ DUH QRW VHHNLQJ UHSXWDWLRQDO

GDPDJHV WKDW DURVH IURP WKRVH UHDFWLRQV� 3OV�¶ 2SS� DW ������ 1R NQLIH FDQ VOLFH VR WKLQO\�

33)$ DQG 33*&�33&)& FLWH VHYHUDO FDVHV IRU WKH SURSRVLWLRQ WKDW� HYHQ ZLWKRXW VKRZLQJ

DFWXDO PDOLFH RU LQFLWHPHQW WR KDUP� WKH\ PD\ VWLOO UHFRYHU GDPDJHV FDXVHG E\ WKLUG SDUWLHV¶ DFWLRQV

�� 33)$¶V IDLOXUH WR VKRZ SUR[LPDWHO\ FDXVHG GDPDJHV IURP LQILOWUDWLRQ LV GLVFXVVHG SUHYLRXVO\�
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³WDNHQ LQ UHVSRQVH WR GHIHQGDQW¶V SXEOLFDWLRQ�´ WKXV SHUPLWWLQJ WKHP WR FODLP WKHLU ILYH FDWHJRULHV

RI SXEOLFDWLRQ GDPDJHV� ,G� DW ������ 7KH\ FODLP WKDW &RKHQ Y� &RZOHV 0HGLD &R�� ��� 8�6� ���

������� LV ³GLVSRVLWLYH´ EHFDXVH WKH &RXUW DZDUGHG WKH SODLQWLII GDPDJHV IRU KLV ORVW MRE DQG

ORZHUHG HDUQLQJ SRWHQWLDO DIWHU D SXEOLFDWLRQ FRQWDLQHG KLV QDPH� ,G� DW �� �FLWLQJ &RKHQ� ��� 8�6�

����� &RKHQ LV UHDGLO\ GLVWLQJXLVKDEOH� &RKHQ GLG QRW ORVH KLV MRE EHFDXVH KLV UHSXWDWLRQ KDG EHHQ

LQMXUHG� EXW UDWKHU EHFDXVH SXEOLFDWLRQ RI KLV QDPH DV WKH VRXUFH RI WKH VWRU\ UHYHDOHG WR KLV

HPSOR\HU WKDW KH KDG YLRODWHG WKH WHUPV RI KLV HPSOR\PHQW� &RKHQ� ��� 8�6� DW ���� 7KXV� GDPDJHV

ZHUH DOORZHG DJDLQVW WKH MRXUQDOLVW ZKR EUHDFKHG WKH RUDO DJUHHPHQW QRW WR UHYHDO &RKHQ¶V QDPH�

REYLRXVO\� LI &RKHQ¶V FODLP ZDV WKDW KLV FR�ZRUNHU EHFDPH RXWUDJHG DW WKH UHYHODWLRQ DQG EHDW KLP

VHQVHOHVV DW ZRUN� WKH FDVH ZRXOG KDYH KDG D GLIIHUHQW RXWFRPH� 6R WRR KHUH� HYHU\ LWHP RI 33)$

DQG 33*&�33&)&¶V FODLPHG GDPDJHV UHOLHV RQ WKH ³RXWUDJHG´ UHDFWLRQ RI WKLUG SDUWLHV WR &03¶V

SXEOLFDWLRQV DERXW WKHP� 6HH &03 06- DW �� 5KRPEHUJ�1HZPDQ 06- DW �����

1H[W� 33)$ DQG 33*&�33&)& UHO\ RQ 6PLWKILHOG Y� 8QLWHG )RRG DQG &RPPHUFLDO :RUNHUV

,QW¶O 8QLRQ� ��� )� 6XSS� �G ��� �(�'� 9D� ������ EXW WKDW FDVH VXEVWDQWLDOO\ XQGHUPLQHV WKHLU

DUJXPHQW� 7KH SODLQWLIIV LQ 6PLWKILHOG VRXJKW UHFRYHU\ IRU YDULRXV GDPDJHV� LQFOXGLQJ ³WKH µGLUHFW¶

H[SHQVHV UHDOL]HG E\ 6PLWKILHOG DV D UHVXOW RI WKH FDPSDLJQ�´ ORVW SURILWV� ORVV RI DQ RSSRUWXQLW\ WR

DGYHUWLVH RQ 2SUDK IRU IUHH� DQG DEQRUPDOO\ ORZ VWRFN UHWXUQV� ,G� DW ���� 7KH FRXUW QRWHG WKDW�

DOWKRXJK SODLQWLIIV GLG QRW PDNH ³D FODLP IRU GHIDPDWLRQ�´ WKDW ³LV QRW GLVSRVLWLYH�´ ,G� DW ���� ,W

WKHQ DQDO\]HG WKH FRQWHQW RI WKH SOHDGLQJV WR GHWHUPLQH ZKHWKHU WKH GDPDJHV VRXJKW ZHUH

³µUHSXWDWLRQDO�¶´ WKXV UHTXLULQJ SURRI RI PDOLFH� ,G� DW ������ �TXRWLQJ )RRG /LRQ� ,QF� Y� &DSLWDO

&LWLHV�$%&� ,QF�� ��� )��G ���� ��� ��WK &LU� ������� 7KH FRXUW IRXQG QXPHURXV H[DPSOHV LQ WKH

FRPSODLQW ZKHUH SODLQWLIIV IUDPHG WKH LVVXH DV UHSXWDWLRQDO LQ QDWXUH� VXFK DV FODLPLQJ WKDW WKHLU

³EUDQG QDPH KDV EHHQ VLJQLILFDQWO\ WDUQLVKHG´ GXH WR DOOHJDWLRQV WKDW LW LV ³D GLVUHSXWDEOH FRPSDQ\

WKDW RSHUDWHV DQ XQVDIH ZRUNSODFH� PLVWUHDWV LWV ZRUNHUV DQG UHJXODUO\ YLRODWHG WKH ODZ�´ ZKLFK

³KDYH SDLQWHG D UHYROWLQJ DQG YLVFHUDO SLFWXUH RI 6PLWKILHOG¶V EXVLQHVV � � � �´ ,G� DW �������

7KH 6PLWKILHOG FRXUW FRQFOXGHG WKDW WKH FRPSODLQW¶V ODQJXDJH�
ZKLFK UHPDLQV ELQGLQJ RQ 6PLWKILHOG� GHPRQVWUDWHV UDWKHU FOHDUO\ WKDW 6PLWKILHOG LV VHHNLQJ
GDPDJHV� LQWHU DOLD� RQ WKH EDVLV RI KDUP WR LWV FRUSRUDWH UHSXWDWLRQ� $QG� WKDW ODQJXDJH
UHIXWHV 6PLWKILHOG¶V PRUH UHFHQW FRQWHQWLRQ WKDW QRQH RI LWV DVVHUWHG ORVVHV UHSUHVHQW
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³UHSXWDWLRQDO GDPDJHV�´ 6HH 3OWIV¶ 5HSO\ DW �� 7KHUHIRUH� LW LV FOHDU WKDW� DW OHDVW ZLWK UHVSHFW
WR FHUWDLQ SRUWLRQV RI LWV GDPDJH FODLPV� 6PLWKILHOG PXVW SURYH ERWK IDOVLW\ DQG DFWXDO
PDOLFH WR UHFRYHU�

,G� DW ���� 7KH FRXUW� ILQGLQJ QR HYLGHQFH RI PDOLFH� GLVPLVVHG IRXU RXW RI ILYH RI 6PLWKILHOG¶V

FODLPV IRU UHFRYHU\� LQFOXGLQJ WKH VR�FDOOHG GLUHFW H[SHQVHV IURP WKH FDPSDLJQ� 7KH RQO\ FDWHJRU\

RI GDPDJHV DOORZHG ZDV IRU WKH YDOXH RI DQ DSSHDUDQFH RQ 2SUDK� ZKLFK ZDV ORVW� QRW GXH WR

PLVUHSUHVHQWDWLRQV �DV 33)$ DQG 33*&�33&)& DVVHUW LQ WKHLU EULHI� EXW GXH WR GHIHQGDQWV¶ ³DFWLYH

LQWHUIHUHQFH DQG LV QRW EDVHG RQ DQ\ KDUP WR 6PLWKILHOG¶V UHSXWDWLRQ�´ ,G� DW ����

$OWKRXJK 3ODLQWLIIV¶ 2SSRVLWLRQ %ULHI DOOHJHV WKDW WKHLU UHSXWDWLRQDO LQMXU\ LV LUUHOHYDQW WR

WKHLU FODLPV� WKLV DVVHUWLRQ LV EHOLHG E\ PXOWLSOH DOOHJDWLRQV LQ WKH &RPSODLQW��� $V WKH FRXUW LQ

6PLWKILHOG QRWHG� ³LI D SDUW\ VHHNV GDPDJHV FDXVHG WR LWV UHSXWDWLRQ E\ WKH SXEOLFDWLRQ RI VSHHFK�

WKH SDUW\ PXVW SURYH WKDW WKH VSHHFK ZDV IDOVH DQG PDGH ZLWK DFWXDO PDOLFH�´ ��� )� 6XSS� �G DW

���� 'HVSLWH WKH UHSHDWHG UHIHUHQFHV WR IDOVLW\ LQ WKH &RPSODLQW� DQG GHVSLWH WKHLU UHSHDWHG

UHIHUHQFHV WR D ³VPHDU´ FDPSDLJQ LQ WKHLU 0RWLRQ IRU 6XPPDU\ -XGJPHQW �DW ����� ������ ��������

������ ���������� 3ODLQWLIIV KDYH LQWURGXFHG QR HYLGHQFH ZKDWVRHYHU WR VKRZ WKDW WKH YLGHRV ZHUH

IDOVH� $V D UHVXOW� 3ODLQWLIIV FDQQRW UHFRYHU IRU DQ\ DOOHJHG GDPDJHV WKDW UHVXOWHG IURP WKH

SXEOLFDWLRQ RI WKH YLGHRV²WKDW LV� DOO RI WKHP� &03 %U� DW � �FLWLQJ WR GHSRVLWLRQV RI HYHU\ 3ODLQWLII

DGPLWWLQJ DOO GDPDJHV DURVH IURP WKH SXEOLFDWLRQ RI WKH YLGHRV�� 5KRPEHUJ�1HZPDQ %U� DW �����

3ODLQWLIIV¶ UHOLDQFH RQ 9HLOOHX[ Y� 1%&� ��� )��G �� ��VW &LU� ������ DOORZLQJ WKH SODLQWLII WR

UHFRYHU GDPDJHV IRU ³ORVV RI � � � FXVWRPHUV IORZLQJ IURP WKH PLVUHSUHVHQWDWLRQ>@�´ 3OV�¶ 2SS� DW ���

��� IOLHV LQ WKH IDFH RI 3ODLQWLIIV¶ DVVXUDQFHV DQG WKLV &RXUW¶V RUGHUV �DV TXRWHG LQ 3ODLQWLIIV¶ RZQ

EULHI� ZKLFK VWDWHG WKDW 3ODLQWLIIV ZHUH QRW VHHNLQJ ³UHSXWDWLRQ´ GDPDJHV VXFK DV ³ORVW EXVLQHVV´ RU

³ORVV RI UHYHQXH�´ ,G� DW �� �FLWLQJ 'RF� ��� DW �� 'RF� ��� DW ��� )XUWKHUPRUH� WKH

�� 6HH� H�J�� 'RF� ��� DW � � �³DLP � � � ZDV WR GHPRQL]H´�� � � �³PLVOHDGLQJ LPSUHVVLRQ´�� � �
�³PDQLSXODWHG YLGHRV DQG LQIODPPDWRU\ DFFXVDWLRQV´�� � �� �³IDOVH VWDWHPHQWV � � � DQG WKH YLGHR
VPHDU FDPSDLJQ FRQVWLWXWH D FRQVSLUDF\ WR GHPRQL]H´�� � �� �³7KLV DFWLRQ LV EURXJKW WR IXUWKHU
H[SRVH WKH IDOVLW\ DQG LOOHJDOLW\ RI 'HIHQGDQWV¶ PHWKRGV DQG WR UHFRYHU GDPDJHV IRU WKH RQJRLQJ
KDUP WR 3ODQQHG 3DUHQWKRRG HPDQDWLQJ IURP WKH YLGHR VPHDU FDPSDLJQ�´��
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PLVUHSUHVHQWDWLRQ UHIHUUHG WR E\ WKH GLVWULFW FRXUW LQ 3ODLQWLIIV¶ TXRWHG SDVVDJH ZDV D EURNHQ

SURPLVH WR QRW DOORZ PHPEHUV RI DQ DQWL�WUXFNLQJ JURXS WR DSSHDU LQ WKH SURJUDP� 7KH )LUVW &LUFXLW

OLPLWHG UHFRYHU\ IXUWKHU WKDQ WKLV� DOORZLQJ UHFRYHU\ RQO\ LI WKH SODLQWLII FRXOG ³SURYH SHFXQLDU\

ORVVHV VSHFLILFDOO\ UHVXOWLQJ IURP WKH LQFOXVLRQ RI >WKH DQWL�WUXFNLQJ JURXS@ 3$77 LQ WKH SURJUDP�´

9HLOOHX[� ��� )��G DW ������ 3HUKDSV HYHQ PRUH UHOHYDQW� WKH 9HLOOHX[ FRXUW IRXQG WKDW WKH

PLVUHSUHVHQWDWLRQ DERXW ZKR ZRXOG EH LQ WKH EURDGFDVW ZDV IDU GLIIHUHQW IURP PHUH

PLVUHSUHVHQWDWLRQV DERXW WKH XQGHUFRYHU UHSRUWHU¶V LGHQWLW\� DQG QRWHG WKDW� KDG WKH

PLVUHSUHVHQWDWLRQ EHHQ DERXW PHUH LGHQWLW\� LWV GHFLVLRQ ZRXOG KDYH EHHQ IDU GLIIHUHQW� ,G� DW ����

�� �UHIHUHQFLQJ )RRG /LRQ ,QF� Y� &DSLWDO &LWLHV�$%&� ,QF�� ��� )� 6XSS� ��� �0�'�1�&� ������

UHY¶G RQ RWKHU JURXQGV� ��� )��G ��� ��WK &LU� ������� 3ODLQWLIIV¶ FODLP WKDW DOO RI WKHLU FDWHJRULHV

RI GDPDJHV ZRXOG SDVV PXVWHU XQGHU 9HLOOHX[� 3OV�¶ 2SS� DW ��� LV LQFRUUHFW EHFDXVH 3ODLQWLIIV VHHN

WR ³UHFRYHU JHQHUDOO\ IRU DOO KDUP IORZLQJ IURP´ WKH SXEOLFDWLRQ RI WKH &03 YLGHRV� LG�� FI�

9HLOOHX[� ��� )��G DW ����

33)$ DQG 33*&�33&)&¶V UHOLDQFH RQ 6WHHOH Y� ,VLNRII� ��� )� 6XSS� �G �� �'�'�&� ������

LV HTXDOO\ PLVSODFHG� 7KHUH� WKH FRXUW DFNQRZOHGJHG WKDW LW ZDV FRQVWUDLQHG WR ³DFFHSW WKH

SODLQWLII¶V YHUVLRQ RI HYHQWV´ DW WKH PRWLRQ WR GLVPLVV VWDJH EXW QRWHG WKDW� ³>T@XLWH SRVVLEO\�

IROORZLQJ GLVFRYHU\>�@ 'HIHQGDQWV FRXOG GHPRQVWUDWH WKDW WKH GDPDJHV 6WHHOH VHHNV DUH DOO IRU KDUP

WR KHU UHSXWDWLRQ�´ ,G� DW ��� 7KXV� DOWKRXJK WKH SODLQWLII DOOHJHG ³RFFXSDWLRQDO KDUP´ ZKLFK ZDV

³QRQ�UHSXWDWLRQDO�´ WKH FRXUW UHDVRQHG WKDW WKLV DOOHJDWLRQ PLJKW QRW VWDQG XS WR DGGLWLRQDO WHVWLQJ

GXULQJ GLVFRYHU\� ,G� 7KH LQVWDQW FDVH KDV SURJUHVVHG IDU EH\RQG WKH SOHDGLQJ VWDJH� 3ODLQWLIIV

FDQQRW VXUYLYH VXPPDU\ MXGJPHQW E\ FRQFOXVRU\ DVVHUWLRQV WKDW WKH\ DUH QRW VHHNLQJ UHSXWDWLRQDO

GDPDJHV ZKHQ WKH WHVWLPRQ\ RI WKHLU RZQ ZLWQHVVHV HVWDEOLVKHV WKDW DOO RI WKH FODLPHG H[SHQVHV

�QRQH RI ZKLFK DUH VXSSRUWHG E\ HYLGHQFH LQ WKH UHFRUG� DUH UHODWHG WR SHUFHLYHG RU DFWXDO GDPDJH

WR WKHLU UHSXWDWLRQ EHFDXVH RI WKH &03 SXEOLFDWLRQV� 5KRPEHUJ�1HZPDQ 0RWLRQ DW ����

�� ,G� DW ���� ������ �³>:@H OLPLW 5D\¶V UHFRYHU\ WR WKRVH GDPDJHV VSHFLILFDOO\ DQG GLUHFWO\ FDXVHG
E\ WKH SURJUDP¶V LQFOXVLRQ RI 3$77� KH PD\ QRW UHFRYHU JHQHUDOO\ IRU DOO KDUP IORZLQJ IURP WKH
HQWLUH EURDGFDVW�´��
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9� 3/$,17,))6 +$9( 127 6+2:1 7+( (/(0(176 2) $ &/$,0 )25 5(/,()
81'(5 %86� 	 352)� &2'( � ����� $6 72 5+20%(5* $1' 1(:0$1�

$� 3ODLQWLIIV +DYH )DLOHG WR 6KRZ 7KDW 7KH\ /RVW 0RQH\ RU 3URSHUW\ )URP $Q\
8QODZIXO� )UDXGXOHQW� RU 8QIDLU %XVLQHVV 3UDFWLFHV LQ &DOLIRUQLD�

$V LQ WKHLU 0RWLRQ IRU 6XPPDU\ -XGJPHQW� 3ODLQWLIIV UHO\ RQ DOOHJDWLRQV DERXW KRZ %LR0D[

DQG &03 ZHUH IRUPHG LQ RUGHU WR VXSSRUW WKH ³XQODZIXO´ SURQJ RI WKHLU � ����� FODLP� EXW WKH\

DJDLQ IDLOHG WR SURYLGH DQ\ OHJDO VXSSRUW IRU WKHLU FRQWHQWLRQ WKDW VWHSV WDNHQ WR VHW XS D EXVLQHVV

DUH ³EXVLQHVV SUDFWLFHV�´ QRU GLG WKH\ SURYLGH D VKUHG RI HYLGHQFH HVWDEOLVKLQJ WKH VXSSRVHG

LOOHJDOLW\ RI WKRVH VWHSV� 6HH 5KRPEHUJ�1HZPDQ 2SS� DW ��� $V GLVFXVVHG SUHYLRXVO\� WKHUH LV QR

HYLGHQFH WKDW 5KRPEHUJ RU 1HZPDQ FRQVSLUHG WR FRPPLW DQ\ LOOHJDO DFW�

3ODLQWLIIV UHIXVH WR UHFRJQL]H WKH 1LQWK &LUFXLW¶V KROGLQJ LQ $QLPDO /HJDO 'HI� )XQG Y�

:DVGHQ� ��� )��G ����� ���� ��WK &LU� ������ WKDW WKH XVH RI IDOVH LGHQWLWLHV WR HQWHU SURSHUW\ LV QRW

SHU VH IUDXGXOHQW� EXW UDWKHU LV FRQVWLWXWLRQDOO\ SURWHFWHG� ³,GDKR¶V FULPLQDOL]DWLRQ RI

PLVUHSUHVHQWDWLRQV WR HQWHU D SURGXFWLRQ IDFLOLW\ � � � FRYHU>V@ SURWHFWHG VSHHFK XQGHU WKH )LUVW

$PHQGPHQW� � � �´ 3ODLQWLIIV WU\ WR PDNH IUDXG RXW RI ZKDW WKH 1LQWK &LUFXLW FOHDUO\ VDLG ZDV QRW

IUDXG �³D IDOVH VWDWHPHQW PDGH WR DFFHVV D � � � IDFLOLW\�´ LG� DW ����� E\ FODLPLQJ WKDW WKH IDFW WKDW

&03 UDLVHG PRQH\ WR XQGHUZULWH LWV LQYHVWLJDWLRQV FUHDWHV WKH ³PDWHULDO JDLQ´ QHFHVVDU\ WR WXUQ D

PLVUHSUHVHQWDWLRQ LQWR IUDXG� 3OV¶ 2SS� DW ��������� +RZHYHU� 3ODLQWLIIV RIIHU QR HYLGHQFH WKDW

DQ\RQH ZKR GRQDWHG WR &03 GLG VR EHFDXVH RI DQ\ PLVUHSUHVHQWDWLRQ PDGH WR WKH GRQRU DQG� LQ

DQ\ HYHQW� WKH H[LVWHQFH RI FRPPHUFLDO VSRQVRUV RI D WHOHYLVLRQ EURDGFDVW DERXW DQ XQGHUFRYHU

LQYHVWLJDWLRQ ZRXOG QRW WXUQ FRQVWLWXWLRQDOO\ SURWHFWHG MRXUQDOLVP LQWR DFWLRQDEOH IUDXG�

3ODLQWLIIV DOVR DUJXH WZR EDVHV IRU WKHLU VWDQGLQJ DV SDUWLHV ZKR KDYH ³ORVW PRQH\ RU

SURSHUW\´ DV D UHVXOW RI DOOHJHGO\ XQODZIXO RU IUDXGXOHQW EXVLQHVV SUDFWLFHV� )LUVW� 3ODLQWLIIV FODLP D

GHSULYDWLRQ RI WKH ³ULJKW WR H[FOXGH RWKHUV�´ ,G� DW ����������� (YHQ LI WKLV ZHUH D YDOLG DVVHUWLRQ RI

D ³ORVV´ RI SURSHUW\ IRU SXUSRVHV RI WKH 8&/��� QRQH RI WKHVH DOOHJHG ³GHSULYDWLRQV´ WRRN SODFH LQ

�� 7KH ³ULJKW WR H[FOXGH RWKHUV´ PD\ EH SDUW RI WKH ³EXQGOH RI SURSHUW\ ULJKWV�´ \HW LW GRHV QRW
IROORZ WKDW HYHU\ VWLFN LQ WKH SURSHUW\ ULJKWV EXQGOH LV DQ ³HFRQRPLF´ RQH XQGHU WKH 8&/� 33)$
FDQ VKRZ QR HFRQRPLF GDPDJHV IURP PHUHO\ KDYLQJ ORVW WKH DELOLW\ WR SUHYHQW 'HIHQGDQWV IURP
HQWHULQJ WKHLU FRQIHUHQFHV DV LQYLWHG� SDLG DWWHQGHHV� 7KH RQO\ RWKHU LQILOWUDWHG 3ODLQWLIIV²3350 LQ
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&DOLIRUQLD� $OVR� QR QRQ�LQILOWUDWHG 3ODLQWLII FDQ HYHQ SUHWHQG WR DUJXH WKDW WKH\ ORVW WKLV SURSHUW\

ULJKW VLQFH QR 'HIHQGDQW HYHU HQWHUHG WKHLU SURSHUW\ �LQ &DOLIRUQLD RU HOVHZKHUH��

6HFRQG� 3ODLQWLIIV SRLQW WR WKH FRVWV LQFXUUHG WR ³XSJUDGH WKH VHFXULW\ RI WKHLU FRQIHUHQFHV�´

,G� DW ������� 6LQFH 33)$ LV WKH RQO\ 3ODLQWLII WKDW KRVWV FRQIHUHQFHV� 3ODLQWLIIV DUH HIIHFWLYHO\

FRQFHGLQJ WKDW QR RWKHU 3ODLQWLII KDV VWDQGLQJ WR SXUVXH WKH 8&/ FODLP��� 0RUHRYHU� HYHQ DV WR

33)$� 3ODLQWLIIV¶ FDVHV H[SODLQLQJ ZK\ 33)$²D 1HZ <RUN FRUSRUDWLRQ²FRXOG KDYH VWDQGLQJ GXH

WR LWV VHFXULW\ XSJUDGHV DOO PLVV WKH SRLQW� 3ODLQWLIIV KHUH ZRXOG RQO\ EH SD\LQJ WR SURWHFW WKDW ZKLFK

VKRXOG KDYH EHHQ SURWHFWHG DOO DORQJ� XQOLNH WKH SODLQWLIIV LQ :LWULRO ZKRVH FUHGLW LQIRUPDWLRQ ZDV

QRW SUHYLRXVO\ DW ULVN DQG WKHUHIRUH ZDV QRW SURWHFWHG� :LWULRO Y� /H[LV1H[LV *US�� ���� 8�6� 'LVW�

/(;,6 ������ ���� :/ �������� DW 
����� �1�'� &DO� )HE� ��� ������ $OVR� WKH PHPEHUV RI WKH

SODLQWLII FODVV LQ :LWULRO ZHUH ORFDWHG LQ &DOLIRUQLD� ZKHUHDV QHLWKHU 33)$ QRU LWV FRQIHUHQFHV DUH

ORFDWHG LQ &DOLIRUQLD� ,G� DW ������ ,Q DQ\ HYHQW� ZKHWKHU FDOOHG VHFXULW\ XSJUDGHV RU ³GLYHUVLRQ RI

UHVRXUFHV�´ 33)$ KDV IDLOHG WR DGGXFH DGPLVVLEOH HYLGHQFH WKDW HLWKHU RFFXUUHG�

)LQDOO\� 3ODLQWLIIV DUJXH WKDW 5KRPEHUJ DQG 1HZPDQ VKRXOG EH KHOG SHUVRQDOO\ OLDEOH XQGHU

WKH 8&/� (YHQ LI OLDELOLW\ ZHUH HVWDEOLVKHG� 3ODLQWLIIV¶ ORJLF LV WKDW �� %LR0D[ YLRODWHG WKH 8&/� ��

WKHUHIRUH 'DOHLGHQ �DQG SRVVLEO\ RWKHUV� YLRODWHG WKH 8&/� �� ³&03 LV WKH SDUHQW FRPSDQ\ RI

%LR0D[´� �� WKLV &RXUW VKRXOG SLHUFH WKH FRUSRUDWH YHLO DQG ILQG WKDW &03 LV ³OLDEOH DV >%LR0D[¶V@

DOWHU HJR´� DQG �� WKLV &RXUW VKRXOG SLHUFH WKH FRUSRUDWH YHLO RI &03 DQG ILQG WKDW RIILFHUV RI &03

DUH SHUVRQDOO\ OLDEOH IRU DOO DFWLRQV RI %LR0D[� 3OV�¶ 2SS� DW ��� 3ODLQWLIIV KDYH SURYLGHG QR

HYLGHQFH WKDW WKH FRUSRUDWH YHLO VKRXOG EH SLHUFHG WZLFH� RU WKDW OLDELOLW\ VKRXOG IORZ WR &03¶V

RIILFHUV� 6HH 5KRPEHUJ�1HZPDQ¶V 2SS� DW ������

&RORUDGR DQG 33*&�33&)& LQ 7H[DV²VLPLODUO\ FDQQRW VKRZ DQ\ DFWXDO PRQHWDU\ ORVV IURP
KDYLQJ QRW HMHFWHG 'HIHQGDQWV� DQG 3350 LV QRW HYHQ VHHNLQJ UHFRYHU\ LQ WKLV DFWLRQ�
�� 3ODLQWLIIV DOVR LJQRUH WKDW 33)$ GRHV QRW SURYLGH DERUWLRQ RU PHGLFDO VHUYLFHV DQG WKXV FRXOG QRW
KDYH EHHQ LQMXUHG DV D FRQVXPHU RU FRPSHWLWRU XQGHU WKH 8&/� 5KRPEHUJ�1HZPDQ %U� DW ������
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%� 3ODLQWLIIV IDLOHG WR VKRZ DQ LPPLQHQW WKUHDW RI KDUP IURP IXWXUH YLRODWLRQV E\
5KRPEHUJ RU 1HZPDQ MXVWLI\LQJ LQMXQFWLYH UHOLHI DJDLQVW WKHP�

3ODLQWLIIV KDYH FODLPHG WKDW ³'HIHQGDQWV LQWHQG WR DWWHQG 3ODLQWLIIV¶ FRQIHUHQFHV LQ WKH

IXWXUH�´ 3OV�¶ 2SS� DW ��������� �HPSKDVLV DGGHG�� EXW WKHUH LV QR HYLGHQFH WKDW HLWKHU 5KRPEHUJ RU

1HZPDQ LQWHQG WR DWWHQG 3ODLQWLIIV¶ FRQIHUHQFHV LQ IXWXUH� 7KH FLWHG LQWHUURJDWRU\ UHVSRQVH RI &03

DQG %LR0D[ LQGLFDWHG WKDW WKH\ ZHUH QRW UHVSRQGLQJ RQ EHKDOI RI DQ\ LQGLYLGXDO 'HIHQGDQWV� DQG

VWDWHG WKDW� VKRXOG &03 RU %LR0D[ VHHN WR DWWHQG RU HQWHU DQ\ RI 3ODLQWLIIV¶ RU 1$)¶V IXWXUH

FRQIHUHQFHV� PHHWLQJV� RU IDFLOLWLHV� WKH\ ³ZRXOG GR VR IRU WKH SXUSRVH RI MRXUQDOLVP�´ 6WHUN 'HFO��

([� ��� &03�%LR0D[ 2EMHFWLRQ �� DQG 5HVS� WR 33)$ ,QWHUURJ� ���� 3ODLQWLIIV¶ VSHFXODWLRQ WKDW

RWKHU 'HIHQGDQWV PD\� DW VRPH SRLQW� DWWHPSW WR LQYHVWLJDWH RQH RU PRUH 3ODLQWLIIV¶ DFWLYLWLHV LQ WKH

IXWXUH LV QRW ³HYLGHQFH´ RI DQ\ LQWHQW E\ 5KRPEHUJ RU 1HZPDQ� IRUPHU &03 ERDUG PHPEHUV

�'DOHLGHQ 'HFO�� � ����� WR FRPPLW DQ\ IXWXUH YLRODWLRQ RI WKH 8&/ �RU DQ\ RWKHU ODZ�� 3ODLQWLIIV¶

GHVFULSWLRQ RI DQ ³RSHQ�HQGHG´ FRQVSLUDF\ WR LQYHVWLJDWH 3ODQQHG 3DUHQWKRRG ODFNV DQ\ VSHFLILFLW\

DV WR WLPLQJ� PHWKRGV� RU SHUVRQQHO FRQYH\LQJ WKH ³UHDO DQG LPPHGLDWH WKUHDW RI UHSHDWHG LQMXU\´

�%DWHV Y� 8QLWHG 3DUFHO 6HUY�� ,QF�� ��� )��G ���� ��� ��WK &LU� ������ WKURXJK FRQGXFW FRYHUHG E\

� ����� QHFHVVDU\ WR FRQIHU VWDQGLQJ WR VHHN LQMXQFWLYH UHOLHI XQGHU WKDW VWDWXWH�

&21&/86,21

5KRPEHUJ DQG 1HZPDQ DUH ERWK HQWLWOHG WR VXPPDU\ MXGJPHQW RQ DOO FDXVHV RI DFWLRQ

EURXJKW DJDLQVW WKHP� 5,&2� &LYLO &RQVSLUDF\ �UHODWHG WR IUDXG� DQG WKH 8&/ �� ����� HW VHT�����

5HVSHFWIXOO\ VXEPLWWHG RQ -XO\ �� �����

�� 3ODLQWLIIV DUH EHODWHGO\ DWWHPSWLQJ WR H[SDQG WKHLU EUHDFK RI FRQWUDFW DQG WUHVSDVV FODLPV WR FRYHU
5KRPEHUJ DQG 1HZPDQ ZKR ZHUH QRW OLVWHG DV GHIHQGDQWV RQ WKRVH FODLPV LQ WKH $PHQGHG
&RPSODLQW� 6HH 5KRPEHUJ�1HZPDQ 06- 2SSR �'NW� ���� DW ������ 6LPLODUO\� 3ODLQWLII 3336*9
GLG QRW EULQJ D FDXVH RI DFWLRQ IRU IUDXG DJDLQVW DQ\RQH� 3ODLQWLIIV DUH IRUHFORVHG IURP VHHNLQJ WR
KROG 5KRPEHUJ DQG 1HZPDQ OLDEOH RQ XQSOHG� QRQ�H[LVWHQW FDXVHV RI DFWLRQ�






