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INTRODUCTION

The American Center for Law & Justice (ACLJ) respectfully provides the following
comment to add to the General Discussion on the preparation for General Comment No. 36 on
Article 6 of the International Covenant on Civil and Political Rights (ICCPR). By way of
introduction, the ACLJ is a U.S. based nonprofit law firm and educational organization
specializing in U.S. constitutional litigation. The ACLJ engages in advocacy, litigation, and
education on issues within its area of expertise, including defending the right to life at every
stage.

Article 6 paragraph 1 of the ICCPR states that “[e]very human being has the inherent
right to life.” This comment on Article 6 of the ICCPR will discuss the viewpoint that the
inherent right to life begins when life begins. It will further discuss how laws in the United States
support that viewpoint and recognize that all human life, from the time it begins, is worthy of

respect, dignity, and protection.



DISCUSSION
L When Life Begins

The majority position in the scientific community is that conception—Ilife—occurs at the
moment of fertilization.! Fertilization occurs when the sperm and egg combine.” Most scientists
agree that when a sperm and egg combine, a new, distinct human being is formed.> That new
human being then continues to grow and demonstrates independence early on in the womb by
responding to internal and external stimuli.*

Upon fertilization, the independent “gamete” existence of the sperm and egg is
terminated, and a zygote is formed; a new and distinct human being.” The zygote is considered a
“fully complete (albeit immature) human organism; it is an ‘individual constituted to carry on the
activities of life by means of organs separate in function but mutually dependent: a living
being.””® This objective and scientifically based observation leads scientists to conclude “that
human embryos, from the zygote stage forward are indeed individuals of the human species—
human beings.”” The zygote is considered “alive.”®

The United States government agrees with the majority position that life begins at

fertilization. According to the U.S. Department of Health and Human Services, fertilization is
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“the process of union of two gametes whereby the somatic chromosome number is restored and
the development of a new individual is initiated.”
II. United States Law

In the United States, both state and federal laws exist that explicitly and implicitly treat
unborn children as persons from the moment of conception.'’ These laws recognize that at the
moment a life begins, it is worthy of respect and protection under the law.'" In fact, the Supreme
Court of the United States, in upholding the Federal Partial-Birth Abortion Ban Act of 2003,
stated that “[t]he government may use its voice and its regulatory authority to show its profound
respect for the life within the woman.”'? The Court went even further by explaining that the state
has an “interest in promoting respect for human life at all stages in the pregnancy.”"® Thus, the
government’s interest in protecting the unborn exists as soon as life exists.

In light of the U.S. Department of Health and Human Services definition, and the
Supreme Court’s position that the state has a strong interest in protecting the lives of the unborn
at all stages, federal and state enacted laws treat unborn children as persons from the moment of
conception. For example, researchers in fertility and embryology laboratories are unable to
receive federal grants if their research involves the destruction of early embryos.'* Federal
funding for stem cell research is also unavailable if it is derived from destroyed post-conception
embryos.'

Not only does the federal government have a strong interest in protecting the lives of the

unborn, but so do the states. For instance, the Supreme Court of Alabama noted that “unborn
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children are persons with rights that should be protected by law.”'® At the time of that opinion,
Alabama’s Attorney General applauded the court’s decision by stating, “The Court has ratified
our argument that the public policy of our state is to protect life, both born and unborn. It is a
tremendous victory that the Alabama Supreme Court has affirmed the value of all life, including
those of unborn children whose lives are among the most vulnerable of all.”"’

Thus, states impose criminal penalties for death or injury caused to the unborn.'"® These
laws are known as “feticide” laws.'” Thirty-eight states have enacted feticide laws, and in

twenty-three of those states they apply to the earliest forms of pregnancy (i.e. “any state of

99 ¢¢

”).2% Feticide laws treat crimes against the unborn as

gestation,” “conception,” or “fertilization.
separate, distinct crimes from those against the mother.”'

For example, a South Carolina statute provides that a person that causes the death of or
injury to an unborn child is guilty of a separate offense and must be punished as if the death or
injury occurred to the unborn child’s mother.”> West Virginia recognizes an unborn child as a
distinct unborn victim of certain crimes of violence against a person, including homicide and

manslaughter.”® In Louisiana, first degree feticide occurs when an unborn child, defined as a

human being from the moment of conception, is killed during the rape of the mother, burglary,
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armed robbery, and other intentional crimes against the mother.”* Alabama defines “person” for
the purposes of murder to include an unborn child at any stage in utero.”

Some states also impose criminal penalties against the mother for harm she caused to the
unborn child while in utero.’® Alabama, for example, charges the mother with criminal chemical
endangerment for drug abuse while pregnant.”’ California also enforces criminal penalties for
maternal substance abuse.”® Eighteen states consider substance abuse during pregnancy to be
child-abuse under civil statutes.*®
III. Humanity of Unborn Children

At as early as eight weeks gestation, an unborn child responds to external stimuli, such as
touch.® This responsiveness to stimuli means that the child’s motor function is maturing from
what are called “spontaneous reflexes” into voluntary movements,’' and that the child’s brain
function is progressing correctly in the first trimester.”

Some medical experts argue that an unborn child cannot feel pain because it is not
“conscious” when it is in the sleep-like state in the womb, and consciousness, not merely

noxious stimuli, is what is required to experience pain.> However, such research that a unborn
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child cannot distinguish painful stimuli is inconsistent with the reaction of recoiling when
surgical tools are administered into the womb during surgery.** The “thrashing about” in
response to the surgical tool invasion makes the procedure “technically difficult” or “infeasible,”
which is why an unborn child must be administered anesthesia.>”

An undeveloped cerebral cortex is another argument some scientists use to defend the
position that an unborn child is unable to feel pain. According to this argument, because an
“intact” cerebral cortex is both “necessary and sufficient” for pain experience, an unborn child
cannot feel pain.”® It is a scientific fact, however, that children born missing the bulk of their
cerebral cortex—a condition known as hydranencephaly—still feel physical pain.’’ In addition,
current scientific research also demonstrates that an unborn child as early as twenty weeks has
the capacity to experience “severe, excruciating pain.”*® Thus, a fully developed cerebral cortex
is not necessary for pain capability.

In view of the tremendous pain that can be experienced by unborn children, the federal
and some state legislatures are considering or have passed Pain-Capable Child Protection Acts.”
These acts prevent abortions from being performed on unborn children at twenty weeks gestation
and beyond. These laws are further confirmation of the humanity of unborn children and the

government’s substantial interest in protecting that life.
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CONCLUSION
Life indisputably has value, and that value is recognized by both U.S. and International
law. As Article 6 states, each person indeed has the inherent right to life. Unborn children are
valuable human beings and have the same inherent right to life as those outside the womb. As
such, unborn children should be included in the definition of human beings for purposes of

Article 6.



