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What was theL ocke v. Davey decision about?

On February 25, 2004, the U.S. Supreme Court decided thecaseof Lockev. Davey. By a7-2
vote, the Court upheld the State of Washington's decision to exclude “devotiond theology” mgors from
the state’ s Promise Scholarship Program.

Under the Promise Scholarship Program, students who are academicaly tdented and financidly
needy are digible to receive state grants for their first two years of college study. The scholarship money
can be used for any educationd expenses -- including tuition, fees, room and board, and transportation --
while atending any accredited college in the State of Washington.

Promise Scholars can take any courses they desire. Moreover, they can declare any mgor
whatsoever -- or no mgor a al -- with one exception. Anyone declaring a mgor in “theology” is
disqudified from receipt of aPromisegrant, if -- but only if -- thetheology mgor istaught from a* religious’
perspective (i.e,, from the point of view of actudly bdieving what is being taught).

Joshua Davey, then a high school student in Washington, met the digibility criteria for the
scholarship. He applied for and was accepted into the Promise program. He enrolled at Northwest
College, andigible, accredited ingtitutionin Washington affiliated with the Assembliesof God denominétion.
Davey declared a double mgjor in Pastoral Ministries and Business Management and Administration.
Because the Pastoral Ministries mgjor was deemed to be “theology,” Davey’s declaration led to the
forfeiture of over $2,600 in Promise Scholarship money for his first two years of college.

Davey brought suit in federd court, chalenging the state' s exclusionary policy as blatantly anti-
religious and viewpoint-discriminatory.

A federd digtrict court in Washington rebuffed Davey’ s claims, but the U.S. Court of Appealsfor
the Ninth Circuit, by a2-1 vote, reversed. The apped s court ruled that the Sate' s explicit discrimination
agang sudents' choice of areigious mgor violated the Free Exercise Clause of the First Amendment to
the U.S. Condtitution.

At therequest of the State of Washington, the Supreme Court then agreed toreview the case. That
Court reversed, concluding that there was no denid of the right to the free exercise of religion.



The Washington policy was obvioudy discriminatory. Why did the Supreme Court say that was
okay?

The Supreme Court, looking to our nationd history, perceived a200-year-old tradition of “formal
prohibitions againgt using tax funds to support the minisiry.” In other words, objectionsto using tax funds
for dergy and dergy training were part of our nation from its founding. The State of Washington, asthe
Court noted, incorporated this concern into its state congtitution: “No public money or property shal be
appropriated for or gpplied to any religious worship, exercise, orindruction. . .” “Given thishistoric and
subgtantid date interest,” the Supreme Court explained, “we therefore cannot conclude that the denid of
funding for vocationd rdigiousindruction aone isinherently condtitutionaly suspect.”

Does the Locke v. Davey decison mean that states must deny funding to students pursuing
religious degr ees?

Absolutdy not. Tothe contrary, the Supreme Court declared that thereis* no doubt” that the state
could, if it wishes, “permit Promise Scholars to pursue a degree in devotiona theology.” The Court only
ruled that a state does not have to do so.

Doesthisdecision authorize other kinds of gover nment discrimination against religion?

No. The Supreme Court carefully limited its decision to the unique historical context of objections
to tax-funding clergy training. Asthe Court explained, “the only interest at issue here isthe State’ sinterest
innot funding therdigioustraining of cdlergy.” “Infact,” the Court sad, “we can think of few areasinwhich
a State' s antiestablishment interests come moreinto play.” 1n short, thisdecision dedlt with aspecid case:
tax-funded clergy training.

What about voucher programs? Do they now have to exclude religious school s?

No. The Supreme Court has dready ruled (in Zdman v. Smmons-Harris (2002)) that voucher
programs that include religious schools are entirdly conditutional. The Court specificdly referenced the
Zdman case in its Locke v. Davey opinion, noting that the “independent and private choice’ of grant
recipients properly diminates any aleged unconditutiond “link between government funds and religious
traning.”

But after Locke v. Davey, can states exclude religious schools from voucher programs that
otherwiseinclude private schools?

Not necessarily.

States are free to set religion-neutral parameters for their grant programs. Thus, for example, a
state can require schoolsto satisfy certain accrediting or curricular requirements (e.g., requiring schoolsto



teach math and science); schools that do not meet those neutra digibility requirements can be excluded
from avoucher program, even if they are religious schools.

But if aschool in al other respects completely satisfiesthe digibility criteriathe state has set for the
voucher program, and yet the sate nevertheless categoricdly disquaifies the school soldy becauseiit is
religiousin nature, this would be unconditutiond anti-religious discrimination.

InLockev. Davey, the Court specificaly noted that Washington did not excludeeven*” pervasively
reigious schools’ from its Promise program, and that students who receive Promise funds could till “take
devotiona theology courses,” solong asthat was not their mgjor. Indeed, the Court observed, the college
Davey attended required al its students to take “at least four devotiona courses,” yet the college was
nevertheless an digible indtitution for state-funded Promise Scholars.

Findly, it bears emphasisthat the Locke v. Davey decision did not purport to overrule any prior
cases, including those articulating the generd congtitutiond rulethat government cannot discriminate against
reigion.

DoesL ockev. Davey affect equal accesscases, likethoseinvolving student Bibleclubsor other
use of government facilities after hoursfor religious activities?

No. Equa accesscasestypicdly dea with unconditutiona discrimination againg private rdigious
gpeech. The Supreme Court in Locke v. Davey said that the * cases dedling with speech forums’ were
“amply ingpplicable,” because herethe state neither denied Davey accessto aspeech forum nor excluded
him from afunding program designed “to encourage a diversity of views from private speakers.”

Did the Court uphold the congtitutionality of anti-Catholic “ Blaine Amendments’ ?
No. The Supreme Court sad that the state condtitutiona provison underlying Washington's
excluson of theology mgors was not a “Blane Amendment,” and thus the condtitutiondity of such

amendments “is Smply not before us.”

Can dtates repeal discriminatory laws and policies that deny financial aid to those pursuing
religious studies?

Yes. Just because a state may discriminate againgt needy students like Joshua Davey does not
mean that is must -- or should -- do so.



